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STATEMENT OF QUESTIONS PRESENTED 


1. Did the trial court properly submit the instant 
action to the jury under the doctrine of res ipsa loquitur 
as it is used in the District of Columbia? The answer is 
yes. 


2. Did the trial court properly instruct the jury on 
the doctrine of res ipsa loquitur? The answer is yes. 


3. Did the trial court properly instruct the jury on 
the damage issue? The answer is yes. | 


4. Did the trial court properly overrule appellant's 
motions for directed verdict, for judgment N.O.V., and 


for new trial? The answer is yes. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,815 


RICHMOND, FREDERICKSBURG & POTOMAC 
RAILROAD COMPANY, | 


Appellant 
Vv. : 
LEONTINE RULE, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT : 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


Rather than restate all the facts of the case it is believed suffi- 
cient if in addition to those facts set forth in the statement of the case 
those facts are stated which might tend to shed further light upon the 
situation as it occurred at the trial. In addition to the brief statement 
that the appellant has made concerning the appellee's description of 
the accident, the appellee described the accident on 1 pages 10 and 11 


of the appendix as follows: 


" . . . AsI got up out of the chair, just as I got 
up, the train made a very violent, sudden lurch. 


"I grabbed hold of the back of the seat with my 
left hand and was torn loose and thrown against the 
car on the opposite side, struck my head here either 
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on the window or on the window ledge, window frame; 
was knocked down; tried to get up from the floor and 
was stunned, I suppose, and hurt so badly that I fell 
again." 


Dr. Joseph Rogers Young, a staff doctor at Casualty Hospital 
where Miss Rule was taken after the accident, obtained a history from 
the appellee at the time that he saw her some few hours after the oc- 
currence and made a note upon the hospital records according to the 
appendix at page 12 of the history as follows: 


"The patient was a passenger on a railroad train 
known as the ‘Silver Meteor’ which was about one- 
half hour out of the District of Columbia when the train 
lurched and she apparently struck her head and injured 
her left foot.” 


Louis H. Crummitt testified that he was the conductor on the train 
on which appellee was a passenger and came to appellee upon learning 
of her injury. She told him in response to his questioning in the appen- 
dix at page 35: 


"She got out of her seat to go to the ladies lounge, 
and she was going to the lounge and she said the train 
made a lurch at a certain point or another. 


"Q. And that she fell? 
"A. Yes, Sir." 


On cross-examination, he was asked these questions and gave 
these answers: 


"Q. In other words, a locomotive engineer can 
be rough or smooth depending upon how he handles the 
locomotive. Is that what you mean? 


"A. Well, that determines it sometimes, and some- 
times the equipment gets out of order and causes to not 
handle it as smoothly as it should. Sometimes rough 
tracks would cause it. Different things, various things. 
It would take a lot of time to go over different things 
that would cause the rough handling of a train. 
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"Q. All of those things that would cause rough 
handling are in the control of the railroad, aren't 
they? 3 


"A. Ipresume they are. Yes, sir. " 


And thereafter he was asked these questions and gave these 


answers: 


"Q. And it is your recollection, is it not, that 
Miss Rule told you that the train jerked or lurched 
and she fell? 


"A. Yes, she said that the train was nag . 
(Emphasis supplied) 

There was testimony by Frank H. Jett, the locomotive engineer, 
that his diesel engine was equipped with automatic speed tapes that 
recorded the speed of the locomotive from the time that it left Richmond 
until the time that it arrived in the District of Columbia (J. A. 50-51). 
He testified that the tape was the only thing that would accurately re- 
flect the speed of the train from Richmond to Washington on that par- 
ticular day. Although questioned about the operation of the train, he 
admitted in the testimony at pages 51 and 52 of the appendix that he 
could not accurately recall the speed of the train at any particular point 
nor could he recall how he had applied the brakes or failed to apply the 
brakes at any particular time. He also admitted that there were a great 
number of curves on the track between Richmond and Washington. He 
furthermore said that there were men working upon the track between 
Richmond and Washington and had been constantly working on the 
track for as long as he had been over it. At page 55 of the appendix 
he admitted that he could not state whether any particular stretch of 
track was in good condition or bad condition on that particular day. 

In addition he stated that from Possum Point, which was a distance 
of 33-1/2 miles from Washington, there were a great many curves 
and that that particular part of the track was one of the most winding 
parts of the entire track between Richmond and Washington. 
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Leonard L. Rogers testified that he was an assistant road foreman «> 
of engines and that the speed tape for the train which was involved in 7 
this particular matter had been in the possession of the office where he “ 


worked but that they no longer had the tape. He said that the company 
had a rule that tapes were kept for ninety days unless a complaint of 
injury was made, in which event the tape was to be preserved. 


Mr. White testified that he was the general claim agent of the s 
railroad. He had knowledge of the plaintiffts complaint of injury within q 
less than ninety days but that he did not give any orders to preserve the 
tape and the tape was thereafter destroyed and was not available for 
evidence at the trial. 





The details as to the injuries were substantiated by the testimony 
and need not be repeated in the statement of the case. 


SUMMARY OF ARGUMENT 


Appellee, a passenger for hire upon the train of the appellants, 

a common carrier for hire, established a prima facie case entitling her 
to go to the jury when the testimony showed that she was thrown across < 
the passenger car by a sudden violent lurch of the train which tore her 
“grip loose f1 from the seat in front of her, “and nertedihers with such force 
as to cause a concussion and a fractured limb. Her testimony was cor- 
roborated by her statements made almost contemporaneously with the 
accident, and where the only record of the speed of the train was de- 
stroyed by the defendant, and where it was admitted by defendant's 
engineer that rough handling or rough | riding of t of the e train was caused - 
sorry through some cel f the CSRs : 


on a ter eed” RASA AOS te f 
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The court below correctly instructed the jury on the duty owed by 
the railroad to the passenger; on the measure of damages, and correctly re 
overruled appellant's motions for directed verdict, for new trial, and 
for judgment N.O. V. 


ARGUMENT 


The appellant states that since appellee's injury occurred in the 


State of Virginia her right, if any to recover, is governed by the law of 
Virginia. The statement of the rule by the appellant is not exactly com- 
plete. The true rule is the rule set forth by this court in Tobin v. 
Pennsylvania Railroad Co., 69 App DC 262, 100 Fed. 2d 435. In such 
case, the lady passenger was injured in the state of Pennsylvania when 
her leg was caught between the side of the car in which she was a pas- 
senger and the platform that she was attempting to step to. This court 
set forth the correct rule concerning the conflict of law situation: 


"The law applicable to the case, so far as it con- 
cerns the standard of conduct required of the parties, 
is the law of the place of injury, hence, the law of 
Pennsylvania; but the application of the standard must 
be made according to the law of the forum for that is 


a procedural matter. Consequently, the question 


whether there is sufficient evidence to take the case 
to the jury must be determined according to the law 


of the District of Columbia." (Emphasis supplied) 
The duty owed by a common carrier to a passenger is well ex- 
pressed by the Virginia Appellate Court in Richmond - Ashland Railway 
Co. v. Jackson, 157 Va. 628, 162 SE 18, wherein the court said: 


" . . . The highest degree of care for their safety 
known to human prudence and foresight, and is liable 
to the plaintiff for damage for the slightest negligence 
against which human care, skill and foresight could 
have foreseen and guarded, " 
The court expressly approved as the duty of the common carrier 
to the passenger the exercise of extraordinary care and caution for their 


safety. 
It is perfectly true that a railroad is not liable to a passenger for 


injuries sustained by a passenger by ordinary rocking and swaying of the 
railroad car, but this does not absolve the carrier from liability for 
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injuries sustained by a passenger where the injuries are sustained as 
a result of lurching and jerking which are not the usual or normal 


swaying or lurching motions of the train. 


The appellant makes a point that the carrier is not responsible 
for injuries to a passenger resulting "from ordinary jerks, jolts and 
lurches", but does not state what is an ordinary jerk or jolt. It says 
that its liability arises only when it is shown factually, as distinguished 
from mere descriptive adjectives that the jerks, jolts or lurches are so 
unusual and violent as to justify the conclusion that they are caused by 
negligence. It is rather difficult to be able to prove that a jerk or jolt 
or lurch is something more than an ordinary event without being able 
to describe or characterize the event. Once the lurch or jerk has oc- 
curred and gone, there is no way of reproducing it for the court by way 
of picture, diagram, sample, or any other objective manner and ac- 
cordingly a witness is left to the use of language in describing the event 
that occurred. Certainly there can be no legal differences between de- 
scribing the jerk or jolt of a train than describing the amount of pain or 
kind of pain that a person has suffered as a result of an injury, which 
is permissible and done constantly in the courts, or the speed of an 
automobile as being fast. Smith v. Doyle, 69 App DC 60, 98 Fed 2d 
341. 


| Appellant's counsel has used the same method in attempting to 
elicit from his witnesses an account as to the operation of the train. 
For instance, he inquired of Mr. Moon, the passenger service agent, 
on page 30 of the appendix: 


"Q. That morning while you were shaving and dress- 
ing between 5:30 and six a.m. did you experience any 
movement or motion of the car of the train that was in 
any way different from the normal motion or movement 
of the train or car that you had experienced thereto- 
fore?" 


And the next inquiry: 


"Q. Would you describe it as a normal move- 
ment or motion of the train?" 


In attempting to find out what was considered as a normal move- 
ment of the train, appellant's counsel asked of witness Crummett, the 
railroad conductor, on page 34 of the appendix as follows: 


"Q. Is there always some movement and motion 
of the train and the cars that are part of the: train when 
the train is moving? ! 


"A. Well, it has -- a train will usually have a 
little bit of shuffling or rolling slightly from side to 
side. 


"Q@. As it is moving along? 
"A. Yes, sir. 


"Q@. And that you consider to be normal motion 
or movement of a train? 


"A. Qh yes; yes, sir." 


On page 35 that same witness was asked: 


"Q. .. . did you observe or feel or notice any 
motion or movement of a car or cars of any part of 
the train that was not the normal motion or move- 
ment? 


"A. No, sir. Everything was very usual; no 
unusual handling. " | 
On page 39 of the appendix, Mr. Jones asked of the flagman, Mr. 
Winfrey, as follows: 
"Q. You observed no unusual lurching or jerk- 
ing or jolting?” : 
And on page 44 of the appendix he asked of Mr. Harding, the 


baggage master: 


"Q. You experienced no unusual lurches or jerks 
or jolts?" ! 
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On page 50 of the appendix, Mr. Jones asked of Mr. Jett, the 
engineer: 
"Q. ... There is some sway and some move- 


ment, of course when a train is moving. Is that 
correct, sir? 


"A. It should, normal movements, yes. 


"Q. .. . Would you describe the jerks and jolts 
you experienced as being normal jerks and jolts? 


"A. Yes, they would be." 


The reason for the insertion of this line of questioning is merely 
to point out the absolute impossibility of questioning a witness and se- 
curing answers to such questions which are not in some manner de- 
scriptive of the events which are testified to. For instance, even the 
appellant on page 10 of his brief states the proposition "that the jerks, 
jolts or lurches are so unusual and violent as to justify the conclusion 
that they are caused by negligence."" How does a person describe a jerk 
or jolt as being violent or unusual without adjectives? The answer is, 
of course, obvious that you cannot describe the motion of the vehicle 
without using adjectives of one kind or another. In the instant case, 
we have a standard by which to govern the normal motion of the train. 
This standard was established by the defendant's employees. Mr. 
Crummett, the railroad conductor, described the normal movement 
of the train as follows: 


" . . . atrain will usually have a little bit of shuf- 
fling or rolling slightly from side to side. 


"Q. As it is moving along? 
"A. Yes, sir. 


"Q@. And that you consider to be normal motion 
or movement of a train? 


"A. Oh yes; yes sir." 


This question was propounded by the appellant of his own witness 
who was the conductor on the train involved and a man with many years 
experience. There was no contradiction of this statement by any of the 
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other witnesses of the appellant so that it can be accepted that the nor- 
mal motion of the train is a little bit of shuffling or rolling slightly 
from side to side. On the question as to whether or not there is nor- 
mally a certain amount of jerking to a train as some of the older cases 
seem to imply, the advance in railroad construction and the building of 
railroad cars seems to make such motions of the railroad car obsolete. 
For instance, on page 30 of the appendix the appellant asks of the 
passenger-servant agent, Mr. Moon, whether or not the train was not 
of the all stainless steel light-weight equipment, which it was, and that 
the train was equipped with "lock-tight" couplings; also roller bearing 
wheels. He was asked whether or not lock-tight couplings meant what 
the name implied to which the witness replied that it did. On page 31 
of the appendix, the witness admitted that from his own experience with 
the new type of couplings that there was no slack as there was in the 
old equipment. Accordingly, it would seem that there would be no oc- 


casion for jerking of a train as in years past. 


Having set the standard of normal movement of the train, the 
question is whether or not the witness has testified to facts sufficient 
to establish prima facie that the movement was so different from that 
of the ordinary movement of the train as to warrant an inference of 
negligence by the defendant. It is submitted that there was ample evi- 
dence in the case to warrant such inference. In Christie v. Callahan, 
75 US App DC 133 at page 147: 


" . , . Generally speaking, direct and positive testi- 
mony to specific acts of negligence is not required to 
establish it. Circumstantial evidence may contradict 
and overcome direct and positive testimony. The 
limitation on its use is that the inferences drawn must 
be reasonable. But there is no requirement that the 
circumstances, to justify the inferences sought, nega- 
tive every other positive or possible conclusion. The 
law is not so exacting that it requires proof of negli- 
gence or causation by testimony so clear that it ex- 
cludes every other speculative theory." 
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Whether or not there was sufficient evidence to take the case to 
the jury is a question to be decided by applicable District of Columbia 
law. This court said in Tobin v. Pennsylvania Railroad Co., supra: 


" . . . But the application of standards must be 
made according to the law of the forum for that is a 
procedural matter. Consequently, the question whe- 
ther there is sufficient evidence to take the case to 
the jury must be determined according to the law of 
the District of Columbia." 


In Capital Traction Co. v. Lyon, 57 App DC 396, 24 Fed 2d 262, 
a passenger was injured when the streetcar in which he was a passenger 
lurched after he had arisen from his seat and moved toward the front 
of the car. He testified: 


"The car gave a violent lurch and completely threw 
him off his balance, and at the same time twisted 

him around to the left; that he grabbed for the straps 
hanging front of the car and missed them; that the 

car gave another severe lurch, which flung him down 
in the seat that ran along the front of the car... 

that the lurch was very much greater than that which 
he usually experienced in going through the loop. ..." 


First of all, let it be noted that the testimony was admitted and 
considered wherein the plaintiff described the lurch in one instance 
as being violent, in another as being severe, and in a third place as 

being much greater than he had theretofore experienced. The court 


charged the jury on page 400 as follows: 


" ,. . . that if, as alleged in the second count, 
the car was operated with a violent, extraordinary, 
or unusual jerk or jolt, and that the plaintiff was 
standing in the car preparatory to alighting, and was, 
as a result of the unusual and extraordinary jerk or 
jolt, thrown through the window, then the verdict of 
a jury should be against the defendant under the sec- 
ond count." 


Thus the court expressly approved the language of violent or 
extraordinary or unusual lurching or jerking. 


A 
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In an earlier case, Robertson v. Washington Railway & Electric 
Co., 51 App DC 311, 270 Fed 180, a lady passenger sued the railway 
company to recover damages when as she explained she was proceed- 
ing down the aisle of the car before alighting while the car was slowing 
down; that the car suddenly started up with an extraordinary jerk 
throwing her down violently and causing her injury. The case was 
tried to the jury upon an allegation of specific negligence and the court 
found no error in the charge to the jury and affirmed the finding for 
the railway company. In discussing the problem that was involved, 
however, with respect to the inferences to be drawn from her testi- 
mony and her right to an instruction on the question of res ipsa 
loquitur as it is known in this jurisdiction the court said this: 


" . . . Her contention is that the mere fact that 
she was injured through a violent jerk in the move- 
ment of the car proves that the jerk was a result of 
negligence on the part of the mens and that the jury 
should have been so instructed . 


"We may admit that the plaintiff by f her testimony 
established that her injury gave ground for the reason- 
able inference that, if due care had been employed by 
the company's employees in charge of the car, the in- 
jury would not have happened. But it is one thing to 
say that it gave ground for a reasonable inference, 
and quite another to say that it compelled such an 
inference. Since it did not compel it, the question 
of negligence was for the jury. Under the authority 
of the Sweeney case, her testimony entitled her to 


an instruction to the effect that the jury might infer 


negligence from the fact that she was injured by the 
jerk complained of. But she did not request such an 


instruction. To have done so would have been in- 

ea with the theory on which she tried her 

case."" (Emphasis supplied) | 

In the present case the trial court instructed the jury that the 

burden of proving negligence remained with the plaintiff. He charged 
the jury that if the jury found that the facts of the case justified the 
application of the doctrine of res ipsa loquitur as the court had ex- 
plained it to the jury, nevertheless, the jury had to decide from a 
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consideration of all the evidence whether the plaintiff had satisfied the 
burden that the defendant was actually guilty of negligence. He in- 
‘structed the jury that the plaintiff assumed all the risks ordinarily in- 
cidental to the operation of the train without negligence and that if 

they believed that the plaintiff lost her balance and was thereby thrown 
to the floor because of lurches or jerks or other motions of the train 
which were ordinarily incidental to and reasonably necessary in the 
operation of the train that the railroad would not be liable for plaintiff's 
injuries. The court instructed the jury that if they found by a preponder- 
ance of the evidence that the plaintiff had been injured as a result of an 
unusual or an extraordinary lurch or jerk of the train that an inference 
arose that the proximate cause of the injury was some negligent conduct 
on the part of the railroad company. The court further stated that the 
inference was a form of evidence. He told the jury in addition that even 
though the plaintiff was injured as a result of a jerk or lurch of the 
train upon which she was a passenger that, nevertheless, they must 
find in favor of the defendant if they also found from a preponderance 

of the evidence that the train was in good operating condition, operated 
by skillful personnel over a road bed and tracks that were in good condi- 
‘tion and that there was no more jerking or lurching of the train than 
ordinary and usual and necessary to take place in the operation of a 


train. 


The instruction upon res ipsa loquitur was taken almost verbatim 
from the approved instruction found in the appendix to Hickey v. Wash- 
ington Loan & Trust Co., 78 US App DC 59, 137 Fed. 2d 677. In that 
case, the approved instruction on res ipsa loquitur read as follows: 


"Now, from the happening of an occurrence, 
or the accident involved in this case, there arises 
an inference that the proximate cause of the occur- 
rence was some negligent conduct on the part of the 
person in charge of the building overhead the side- 
walk where the plaintiff was walking and if this 
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inference preponderates over contrary evidence, it 
is sufficient to warrant a verdict for the plaintiff ... 
Therefore, you will weigh all evidence tending to 
overcome that inference, bearing in mind all the 
while that it is encumbent upon the defendant to rebut 
the inference by showing that it did, in fact exercise 
ordinary care... ." | 


This court in approving such instruction said: 


"Appellant urges that the case is not within the 
principle of res ipsa loquitur. This question is more 
interesting than important. The phrase is nothing but 
a picturesque way of describing a balance of probability 
on a question of fact upon which little evidence either 
way has been presented... The principle in ques- 
tion is simply that when the cause of an accident is 
(1) known, (2) in the defendant's control, (3) unlikely 
to do harm unless the person in control is negligent, 
the defendant's negligence may be inferred without 
additional evidence. . ." : 


In addition to the testimony of the plaintiff, bse is also the ad- 
mission of the defendant that the equipment was of the apparent latest 
type with the best type of couplings and wheels so that the equipment 
should not lurch or jerk, with the implication arising from such ad- 
mission that if there was a lurch or jerk it must have been due toa 
failure of some type. There was also in the testimony the admission 
that the train had made up approximately 10 minutes time in a period 
of approximately 35 or 40 minutes, indicating excessive speed over a 
stretch of tracks which was exceedingly winding. There was the.addi- 
tional admission that the speed tape of the train had been destroyed 
under circumstances where it should have been saved and was, there- 
fore, not available for use as evidence. In Washingt on Gas Light Co. 
v. Biancello, 87 US App DC 164, 183 Fed 2d 982, the court said of 
the action of the Gas Light Co. in destroying the gas meter as follows: 


"|, . Likewise, that the cause of the leak may 
have been appellant's negligence in either supplying 
faulty equipment or in negligently installing it are 
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inferences that the jury was entitled to draw in view 
of the fact that the appellant failed to produce the 
meter at trial in face of evidence to the effect that 

it was the meter that was leaking. Certainly it would 
have been more reasonable for the appellant to have 
preserved this piece of evidence in view of the pos- 
sibility of litigation arising out of the explosion than 
to have disposed of it; and the fact that it did dispose 
of it under the circumstances permits the inference 
that had it been introduced at trial it would have been 
unfavorable to the appellant's case. ..." 


The appellant asserts that under the law of Virginia the doctrine 
of res ipsa loquitur would not apply to this particular action. The diffi- 
culty with the appellant's position is that in using the words "res ipsa 
loquitur" it is conveying one meaning as it is used in the State of Vir- 
ginia and another meaning as it is used in the District of Columbia 
so that in reality the same words are being used to express different 


ideas. 


No better statement of the confusion attendent upon the use of the 
words "res ipsa loquitur" can be found than is expressed by the language 
of the late learned Chief Judge Groner of this court in Capital Transit 
Co. v. Jackson, 80 US App DC 162, 149 Fed 2d 839, wherein he said 
as follows: 


"Some of the decisions hold that a presumption 
arises, some a permissible inference, others a 
prima facie case, and in still others that the burden 
of proof is shifted to the defendant. The confusion is 
added to by the continued use of the words res ipsa 
loquitur to describe all of these rules without dis- 
tinguishing among them... ." 


Judge Groner then proceeded to state the law with respect to the 
‘District of Columbia when the language of res ipsa loquitur is used. 


He said: 


" . . . But whatever the result of the application 
of the rule in other jurisdictions, in the District of 
Columbia the rule is that, when res ipsa Ioquitur is 
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applicable, it permits an inference of negligence 
and thus establishes a prima facie case, or, in 
other words, makes a case to be decided by a jury. 
But it does not shift the burden of the proof. When 
all the evidence is in, the question for the jury still 
is whether the preponderance is with the plaintiff." 


In the State of Virginia, the rule is to the contrary, there in 
Hamilton v. Southern Railway Co., 162 Fed. 2d 884, the Circuit Court 
of Appeals had occasion to explain res ipsa loquitur as it is practiced 
in the State of Virginia and said as follows: 


"It is plain from these decisions that when a 
presumption of negligence arises from the applica- 
tion of the res ipsa loquitur, and the defendant offers 
no explanation of the cause of the accident but con- 
fines itself to the testimony tending to show that it 
had used due diligence in respect to the instrumental- 
ity for which it was responsible the case should be 
submitted to the jury in order to determine whether 
the plaintiff has borne the burden of proof by a pre- 
ponderance of evidence. ..." 

It also held that in such State where the defendant introduced such 
testimony which if true would be a rebuttal of the inference then there is 
no occasion for the application of the doctrine and the presumption of 
negligence disappears so that the case would not be submitted to the 
jury on res ipsa loquitur. This is apparently a throw back to the old 
Virginia case of Washington-Virginia Railway Co. v. Bouknight, 113 
Va. 696, 75 SE 1032. In that case the court laid down the rule that 
where the doctrine of res ipsa applied that the burden of proof then 
shifted to the defendant and the defendant had the obligation of showing 
by affirmative evidence that the accident had been caused by inevitable 
casualty or other cause beyond its control and for which it was not 
responsible, and in the absence of which the plaintiff was entitled toa 
verdict. There has been some slight shift away from that once strong 
position, but the shift has not been as far as that in the District of 
Columbia where the res ipsa loquitur rule is nothing but a picturesque 


way, as this court has said, of describing a situation where there is 
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little evidence on either side and res ipsa is considered nothing but a 


rule of evidence. 


Even under the Virginia rule of res ipsa loquitur, which is a 
presumption of negligence rather than a mere inference which may be 
drawn by a jury or not as it sees fit, the court would have submitted 
the instant case to the jury under the facts which have been established 


in this particular case. 


In Richmond-Ashland Railway Co. v. Jackson, supra, a lady pas- 
senger was injured by a sudden stop of a streetcar. The appellate 
court held: 


"It is generally held that a passenger makes out 
a prima facie case or raises a presumption of negli- 
gence against the carrier by showing that, while rid- 
ing in the vehicle, he was injured by an unusual or 
violent jerking, jolting or stopping." 


In Watts v. R. F. & P. Railroad Co., 189 Va. 258, 52 SE 2d 129, 
7 ALR 2d 1418, a passenger who was passing through a door of the coach 
was thrown off balance by a sudden lurch of the train and he fell through 
‘an open vestibule door out on to the ground. The trial court directed a 
verdict for the defendant but was reversed on appeal. Appellate court 
stated: 


"The defendant contends that the inference or 
presumption of negligence which arises under the 
doctrine of res ipsa loquitur is overcome by the in- 
troduction of evidence which, if true, would require 
a finding that the injury was not caused by any neg- 
ligence of the defendant. It insists, therefore, that 
the plaintiff's evidence was not sufficient to carry the 
case to the jury. 


"If the jury believed the plaintiff fell from the 
vestibule door between the first and second cars, or 
between the second and third cars as the testimony 
indicated, there is no evidence whatever showing or 
tending to show when the door was opened or by whom. 
The cause of the existence of the conditions which 
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resulted in the accident is then wholly unexplained. 
Clearly, under our decisions, the doctrine of res 
ipsa loquitur applied to a case of this kind. . ." 

The court apparently did not even consider the lurching or jerk- 
ing of the train, or how or by whom the door was opened but considered 
that under the entire set of circumstances there was a presumption or 
inference that the injuries to the plaintiff were occasioned by the de- 
fendant's negligence which was sufficient to carry the matter to the jury 
and to warrant a jury verdict. 


The cases cited by the appellant in support of its proposition, in 
actuality, do not support the point made by the appellant that res ipsa 
would not apply in the fact situation developed in this case. In Norfolk 
& Western Railway Co. v. Rhodes, 109 Va. 176, 63 SE 445, cited by the 
appellant, the court expressly held that if a plaintiff passenger is in- 
jured by an extraordinary lurch or jerk of the train that such is suffi- 
cient to make out a case of res ipsa loquitur but held that upon the testi- 
mony in that case there was not sufficient evidence to take the case to 
the jury because the plaintiff in that case did not positively or unequivo- 
cally identify the type of lurching or jerking of the train which caused 
him to suffer injury as being of a severe and violent nature. The court 
pointed out that the plaintiff when he fell was not even holding on to any- 
thing, whereas in the instant case it was shown that the plaintiff, who 
had been holding on to the hand hold on the seat in front of her, was 
torn loose and thrown across the car against the other side of the car 
with sufficient force to cause her the injuries of which she complained 
with the added testimony that the railroad had deliberately destroyed 
the only evidence of speed of the train and the admissions of the rail- 
road employees that the normal movement of the train was a slight 

_ swaying or shuffling of the cars from side to side. 


With respect to the Chesapeake & Ohio Railway Co. v. Hibbs case, 
142 Va. 96, 128 SE 538, the court held that there was nothing defective 
about the door upon which the plaintiff's hand was injured, found there 
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was nothing unusual about the lurching or swaying of the train, and 
further found that the plaintiff was guilty of contributory negligence. 


Richmond Greyhound Lines v. Ramos, 177 Va. 20, 12 SE 2d 
789, is likewise not in point. Although as a general rule the law of 
common carriers is the same as between a motor carrier and a rail- 
road, nevertheless, there are distinctions from the very nature of the 
differences in the carriers themselves. It is commonly known that a 
railroad has a right of way over which no other traffic is allowed to 
operate whereas a motor carrier operates upon a public highway wherein 
it is called upon to constantly stop and start. It is also known thata 
vehicle cannot start without some motion of some type which the pas- 
sengers must assume as the ordinary risk of travel. There was ap- 
parently in the Ramos case no movement of any kind which was so vio- 
lent or severe as to be called unusual or extraordinary and in addition 
there must be borne in mind, as stated above, the difference in the 
type of a carrier and the time when the sudden movement of the vehi- 
cle caused the injury. There would be no reason for a sudden lurch- 
ing or jerking of a train while in motion whereas the same cannot be 


said of a motor bus starting up from its stopped position. 


The appellant relies heavily upon Norfolk & Western Railway Co. 
vy. Burchett, 252 Fed. 512. In that case a lady passenger claimed to 


have been injured when she was thrown by a sudden jerk of the train 
and as a result broke her arm. The railroad was able to show that the 
train was in good condition, the track was in good condition and the 
employees all were competent. The first notice that anyone had that 
the lady had been injured was when she called for a porter. Several 
witnesses further testified that the plaintiff did not claim at the time 
of her injury, that it was caused by any violent or unusual lurch of 

the car. For instance, the porter quoted the plaintiff as having told 
him only that she had hurt her arm. The train conductor said that she 
told him that she had fallen but didn't know how she had fallen and 
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injured herself as did the brakeman who overheard the conversation. 

The train surgeon who examined her shortly after her accident stated 
that the plaintiff did not complain of any rough handling or excessive or 
improper service on the part of the railway company. The plaintiff 
would not contradict the statements which were testified to by the surgeon 
and did not rebut the testimony of the other witnesses. The court of 
Appeals said of this situation as follows: 


" . . . and the significance of all this is that it 
amounts to a full admission that at the time her in- 
jury was received she did not attribute it, by any- 
thing then said or suggested to those with whom she 
talked, to a violent or unusual lurching of the car or 
to any improper operation of the train from which 
negligence could be inferred." 


court further went on to say as follows: 


" . . . If it can be said that her testimony, un- 
supported by a single circumstance, raises a pre- 
sumption of negligence that presumption is overcome 
by evidence so convincing as to leave no room for 
reasonable doubt that the accident was not caused by 
any such extraordinary lurch that she describes ..." 


Compare the circumstances of that case with the testimony as de- 


veloped in the course of the instant trial. For instance, Dr. Joseph R. 


Young, the railroad's attending physician, made a note that when he 
first saw her that she claimed she had fallen when the train had lurched. 
The railroad conductor testified on page 37 of the appendix that he had 
questioned the plaintiff in the presence of a Miss Butler and gave this 
answer to this question: 


"Q. And it is your recollection, is it not, that 
Miss Rule told you that the train jerked or lurched 
and she fell? 


"A. Yes, she said that the train was rough." 


This is much different from the testimony of the plaintiff in the 
Burchett case who after the accident didn't know why she had fallen and 
waited for the time of the trial to find out and testify that she had fallen 
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as a result of an extraordinary severe lurch of the train, for here in 
the instant case the plaintiff told both persons who interviewed her im- 
mediately after her injury that she had fallen as a result of rough hand- 
ling of the train. And it is conceded in the testimony that rough handling 
is due entirely to the action of the railroad and is not something to be 
expected by a passenger. You have in addition the deliberate destruc- 
tion of the speed tape by appellant so that it could not be utilized as 
evidence with the resulting inference to be drawn by the trier of the 
facts that such destruction was because the tape would have been detri- 
mental to the interests of the party producing it. 


In United States v. DeBack, 118 Fed. 24208 , the Circuit Court 
of Appeals held that the doctrine of res ipsa loquitur as it is understood 
in the Federal Courts is to be applied where a passenger in a train is 
thrown as a result of a severe lurch or jerk of the train. This, it is 


submitted, is the proper rule to be applied under the facts of this case. 


In Schulz, et al. v. Pennsylvania Railroad Co., 350 US 523, 100 
Law Ed. 668, 76 Supreme Court 608, the Supreme Court of the United 


States said this of the trial of a negligence case: 


"In considering the scope of the issues en- 
trusted to juries in cases like this, it must be 
borne in mind that negligence cannot be established 
by direct, precise evidence such as can be used to 
show that a piece of ground is or is not an acre. 
Surveyors can measure an acre. But measuring 
negligence is different. The definitions of negli- 
gence are not definitions at all, strictly speaking. 
Usually one discussing the subject will say that 
negligence consists of doing that which a person of 
reasonable prudence would not have done, or of 
failing to do that which a person of reasonable pru- 
dence would have done under like circumstances. 
Issues of negligence therefore, call for the exer- 
cise of common sense and sound judgment under 
the circumstances of particular cases. We think 
these are questions for the jury to determine. We 
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see no reason, so long as the jury system is the 
law of the land, and the jury is made the tribunal 
to decide disputed questions of fact, why it should 
not decide such questions as these as well ; as 
others. ... 


". . . The very essence of its function is to 
select from among conflicting inferences and con- 
clusions that which it considers most reasonable. 
Fact finding does not require mathematical cer- 
tainty. Jurors are supposed to reach their conclu- 
sions on the basis of common sense, common under- 
standing and fair beliefs, grounded on evidence con- 
sisting of direct statements by witnesses or proof 
of circumstances from which inferences can fairly 
be drawn." 

In Tennant v. Peoria & P. U. R. Co., 321 US 29, 88 Law Ed. 520, 
64 Supreme Court 409, the Supreme Court stated: 


"It is not the function of a court to search the 
record for conflicting circumstantial evidence in 
order to take the case away from the jury ona 
theory that the proof gives equal sapponte to incon- 
sistent and uncertain inferences." 

The jury was the trier of the facts. It had Sis it sufficient evi- 
dence from which it could have drawn the inference that the defendant 
was negligent in the operation of its train and that as a result the plain- 
tiff was injured. It was not required to draw that inference, but it had 
the right to do so if it chose. The jury did so choose and accordingly 
it found a verdict in favor of the plaintiff. A reading of the appendix 
will disclose that there was ample evidence to justify the jury's verdict 
giving to the plaintiff the benefit of those inferences which can be reason- 
ably drawn from such testimony. Under the circumstances it would 
have been error for the lower court to have taken the case from the 
jury and to have failed to have charged the jury as it did under the doc- 
trine of res ipsa loquitur as it is understood in the District of Colum- 
bia. 
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On the remaining issues, it is respectfully submitted that there 
is no merit to the appellant's contentions. With regard to the question 
as to the size of the verdict, the evidence amply discloses that the ver- 
dict was not excessive in view of the nature and extent of the plaintiff's 
injury, the disability arising from it, her age, and the likelihood of 
continued pain for the remainder of her life. The rule seems clear 
that whether or not a jury verdict is excessive is left to the sound dis- 
cretion of the trial court and will not be disturbed on appeal particularly 
in the absence of any showing that the verdict was arrived at as a result 
of passion or prejudice. American Type Co. v. Moorehead, 62 App 
DC 266, 66 Fed. 2d 792. 


The appellant further complains as to the court's charge on the 
measure of damages with respect to medical and x-ray expenses. 
Dr. Joseph R. Young testified as to the severity of the injury to the 
ankle and of the brain concussion that the plaintiff suffered. Dr. John 
P. Gallagher, who examined the plaintiff on behalf of the appellant within 
a day or two before the trial, described her condition and injuries. Dr. 
Robert C. Rush, who likewise examined the plaintiff on behalf of the 
appellant within a few days before the trial, found that she had pain ‘in 
her foot which still existed some two and one-half years after her injury 
and in his opinion that it would continue for three or four more years 
or possibly permanently (J.A. 21). With these conditions having been 
found at the time of the trial and with the testimony of the appellant's 
own doctors that the pain in her foot was going to persist for several 
more years and possibly permanently it was perfectly proper to submit 
to the jury the probability of further medical expenses extending over 


a further period of time. 


The appellant complained of the instruction concerning the loss 
of income although its own doctor, Dr. Gallagher, testified on page 19 
of the appendix that the plaintiff had been disabled from doing her work 
as a secretary for a period of some seven months after the accident 
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which was in accordance with the testimony of the plaintiff ; 


Rule 61 of the Federal Rules of Civil Procedure provides that no 
error in the admission or exclusion of evidence and no error or defect 
in any ruling or order or in anything done or admitted by the court is 
ground for granting a new trial or setting aside a verdict or otherwise 
disturbing a judgment unless the refusal to take such action appears to 
the court inconsistent with substantial justice. The rule provides that 
the court at every stage of the proceeding must disregard any error or 
defect in the proceeding which does not affect substantial rights of the 
parties. 


There is nothing in the instructions of the court concerning the 
measure of damages which in anywise affects the substantial justice 
of the jury's verdict. The jury's verdict was undoubtedly based upon 
the evidence and the testimony presented to it by the plaintiff and by 
the defendant and was a just verdict based upon such evidence. The 
Supreme Court has said that there is a presumption that the jury has 
followed its duty and rendered a verdict based upon the evidence and 
in accordance with the instructions of the court. It is submitted that 


such is the situation here. 


CONCLUSION 


In conclusion, it is respectfully submitted that the case was tried 
fairly, the trial judge instructed the jury correctly upon the law and with 
impartiality, and that the jury rendered a just verdict. There was no 
error committed in the District Court and it is therefore respectfully 
submitted that the judgment of the District Court should be affirmed. 

Respectfully submitted, 


ARTHUR L, WILLCHER 
BERNARD SHANKMAN 


843 Investment Building 
Washington 5, D. C. 


Attorneys for Appellee 
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1. Appellee in her brief argues that the train on which 
she was riding when she was hurt was being operated 
at an excessive rate of speed. That argument was based 
on the misstatement of the fact that there was testimony 
‘‘that the train had made up approximately 10 minutes of 
time in a period of approximately 35 or 40 minutes’’. (Ap- 
pellee’s Brief, 13.) 
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The facts are that the ‘‘Silver Meteor’’, on which ap- 
pellee was a passenger, left A Y Tower, Acca Yard, Rich- 
mond, Virginia, at 3:56 A.M., 4 minutes late. (Appellant’s 
Reply Brief, App. 1-2.) The distance between Richmond 
and Washington was 11314 miles. (J.A. 48.) When the 
train ‘passed Possum Point approximately 34 miles south 
of Washington it was 1 minute late and when it passed 
A F Tower just south of Alexandria and 10 miles from 
Washington, it was on time. The train passed A F Tower 
at 5:43 A.M. (J.A. 48-49.) Thus the train made up the 
4 minutes while it traveled 103 miles in 1 hour and 47 
minutes without making any stops. (J.A. 48.) 


Not only does the foregoing refute appellee’s misstate- 
ment of fact but the record contains positive evidence that 
the train was being operated at a reasonable speed. Ap- 
pellee, on cross examination, testified that her accident 
oceurred ‘‘around 5:45 * * * getting up to six o’clock’’. 
(J.A. 22.) In that estimate her testimony is corroborated 
by the testimony of Mrs. Hughes and Miss Donahey in 
the following manner: Mrs. Hughes, a passenger in the 
same car with appellee, went to the ladies’ lounge approxi- 
mately one hour before the train arrived in Washington. 
(J.A. 63.) About one-half hour later, Mrs. Hughes left 
the ladies’ lounge and returned to her seat and awakened 
her daughter. (J.A. 65, 68.) Her daughter then went to 
the lounge where she stayed for nearly one-half an hour, 
returning to her seat in the car when the train was but a 
few minutes out of Washington. (J.A. 65, 68.) Neither Mrs. 
Hughes nor her daughter, Miss Donahey, knew that ap- 
pellee fell in the car. (J.A. 66, 68, 70.) Her fall, there- 
fore, had to be subsequent to the time Miss Donahey re- 
turned from the ladies’ lounge a few minutes before the 
train arrived in Washington because appellee fell into 
the walk-around aisleway where Mrs. Hughes and Miss 
Donahey had been walking to and from the lounge and 
from which aisleway appellee was taken to the lounge 
which Mrs. Hughes and Miss Donahey had been occupying 
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for almost one hour before arrival in Washington. (J.A. 
64, 69; J.A. 10-11, Appellant’s Reply Brief, App. 1, J.A. 
22, 23, 73-74.) 

Thus, somewhere between 5:45 A.M. and “‘getting up to 
six o’clock’’, as appellee testified, she fell. But at that 
very time the train was traveling between A F Tower, 10 
miles from Washington, and R O Tower 31% miles out 
of Washington, or a total of 6144 miles. The train passed 
A F Tower at 5:43 A.M. and R O Tower at 5:55 A.M. 
(J.A. 48, 49.) Thus at the time appellee fell, the train 
was moving between 30 and 40 miles per hour, or as the 
engineer testified, not in excess of 40 miles per hour. 
(Appellant’s Reply Brief, App. 3.) And, as it was moving 
at that speed, the train, consisting of modern equipment, 
was being operated by experienced personnel over tracks 
and roadbed which were in good condition and around 
curves which were so constructed that the train could 
travel thereon with safety. (J.A. 31, 32-33, 38, 40, 43, 45, 
46, 47, 60-61, 62, 74; Appellant’s Reply Brief, App. 2-3.) In 
light of all those circumstances, it is submitted that it must 
be concluded that the ‘‘Silver Meteor’’ was traveling at 
a most reasonable speed at the time appellee fell. 


2. On page 4 of Appellee’s brief, it is stated that ‘‘it was 
admitted by defendant’s engineer that rough handling or 
rough riding of the train was caused solely through some 
instrumentality of the defendant’. And again on page 
20, appellee stated ‘‘it is conceded in the testimony that 
rough handling is due entirely to the action of the railroad 
and is not something to be expected by a passenger’’. In 
this manner appellee would have this Court believe that 
appellant’s witnesses testified that the train had been 
roughly handled—i.e., unusual lurches and jerks—and that 
the same had been brought about by appellant. Such is 
not the fact and the record contains no justification for 
such statement. 


All of appellant’s witnesses testified that the train was 
operated smoothly and that they experienced only the usual 
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and necessary movements and motions of a moving train. 
And not only did the train crew and other personnel ex- 
perience no unusual jerks and jolts but also the two pas- 
senger witnesses, Mrs. Hughes and Miss Donahey, testi- 
fied that they felt and observed only the usual train move- 
ments. (J.A. 25, 26, 30, 34, 37, 39, 40, 44, 50, 62, 67, 71.) 


Conductor Crummett on cross examination testified that 
the *‘train was handled very nicely; the usual handling 
of the train * * * the movement of the train’’. (J.A. 37.) 
The conductor was then asked, also on cross examination, 
whether ‘‘the locomotive engineer can be rough or smooth 
depending upon how he handles the locomotive’’. And the 
conductor then answered by naming several things in the 
control of the railroad which could cause rough handling 
of a train. (J.A. 37.) But the conductor did not testify 
that any of those things did cause the ‘‘Silver Meteor’’ to 
be handled roughly. Instead, as has been noted, he 
testified that the train was handled and moved in the 
usual manner, 1e., ‘‘the train was handled very nicely’’. 
And the engineer neither admitted nor gave testimony 
as to what would cause rough handling or rough riding of 
a train. 


3. And again on page 17 of Appellee’s Brief there is 
to be found another misstatement of the record. There 
it is' stated that ‘‘in the instant case it was shown that the 
plaintiff, who had been holding on to the hand hold on 
the seat in front of her, was torn loose and thrown across 
theicar = ©”, 


The following pertinent portion of appellee’s testimony 
reveals the extent of this misstatement: ‘‘ * * * as I got 
up out of the chair, just as I got up the train made a very 
violent sudden lurch. I grabbed hold of the back of the 
seat with my left hand and was torn loose and thrown 
against the car on the opposite side * * *’’. (J.A. 10-11.) 


Thus it is seen that there is no testimony that the 
appellee ‘‘had been holding on to the hand hold on the 
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seat in front of her’’. Instead she had just stood up and 
was not holding on to anything when, according to her, 
‘‘the train made a very violent sudden lurch’’. It was 
then for the first time she ‘‘grabbed hold of the back of 
the seat’? with her left hand. Thus, appellee was not 
standing holding on to a hand hold on a seat when the 
movement of the train occurred. 


Nor did she have hold of a hand hold after the move- 
ment of the train. She ‘‘grabbed hold of the back of 
the seat’’. Nor could she have had hold of a ‘‘hand 
hold’’ on a seat as an examination of Defendant’s Exhibit 
No. 4 will reveal.. (See also J.A. 72-74.) There were no 
‘‘hand holds’’ on seats in the car in which appellee was 
traveling. 


4. On page 20 of Appellee’s Brief, the unwarranted 
statement is made that appellant deliberately destroyed 
the locomotive speed tape so that it could not be utilized 
in evidence. An examination of the testimony of Assistant 


Road Foreman of Engines Rogers and Claim Agent White 
(J.A. 74-77) reveals that such speed tapes are kept for a 
period of three months when they are destroyed unless the 
Road Foreman of Engines is asked to keep a particular 
tape. In this case no such request was made and the 
tape was destroyed without the office of the Road Foreman 
of Engines knowing about appellee’s ciaim. 


Claim Agent White was aware of appellee’s claim but 
he did not request the Road Foreman of Engines to save 
the tape. His reason for not making such a request could, 
at most, only be considered a mistake in judgment. It can 
not justifiably be characterized as a ‘‘deliberate destruc- 
tion of the speed tape by appellant so that it could not be 
utilized as evidence’’. 


And the absence of the speed tape does not leave this 
record without other evidence as to the speed of the train. 
As has been pointed out in this Reply Brief, such other 
evidence shows that the train was moving at a speed of 
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30 to 40 miles per hour at the time appellee was injured. 
Such speed under the circumstances here was most reason- 
able. 


Respectfully submitted, 


Wun B. Jones 
Georce E. Hamizron, III 
Counsel for Appellant 
Of Counsel: 


HamiILTon AND HAMILTON 
September, 1957. 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
Leontine Rule 


Direct Examination 
By Mr. Willcher: 


* * bd * * * * * 


A. They sent the porter for the nurse. The nurse 

came to my care and the conductor and they tried to 

assist me up. I sat there for a few minutes. I didn’t want 
to be moved. Then they assisted me into the ladies lounge, 


By Mr. Jones: 


Q. I show you now Defendant’s Exhibit marked 3 for 
identification and ask you if there is any report shown on 
there of Train 58, the Silver Meteor, proceeding from 
Richmond to Washington? 

Does that appear on that sheet? A. Yes, sir. 

Q. Looking at the sheet, does the recordings of the times, 
is that made by you, sir? <A. Yes, sir. 

Q. You personally made these recordings? <A. [I did. 

Q. All right. Will you by looking at the sheet tell us 
what time Train 58 left—does it leave Richmond or— 
A. No, sir. It leaves Acca Yard. The Seaboard delivers 
to us at Hermitage where we change engines. 

Q. And ‘‘us’’ is the Richmond, Fredericksburg and Po- 

tomac Railroad? A. That is right. 
220 Q. And does Hermitage show there? What is your 
starting point for the RF&P movement? A. AY 
Tower, Acca Yard. 

Q. Now, what does—what time did the train leave AY 

Tower on June 21st, 1954? A. 3:56 a.m. 
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Q. Now, is there any other recording of times on its op- 
eration between AY Tower and Washington? A. Yes, sir. 

Q. What is the next recording? A. The next one is 
Doswell. 

Q. What time? A. 4:17 a.m. 

Q. And then do you have another recording? A. Mil- 
ford innerlocking. 

Q. What time is that? A. 4:31. 

Q. And then do you have another marking? A. FB. 
That is Fredericksburg at 4:50. 

Q. And then you have another marking? A. Possum 
Point, 5:17. 

Q. And then another one? A. AF Tower, 5:48. 

Q. You have another marking? A. RO Tower, 5:55. 
221 Q. And then Washington? A. 6:05. 

Q. And that is the time course of that train be- 
tween, you say, AY Tower and Washington? A. That is 
right. 

Mr. Jones: That is all I have. 
Cross-Examination 


By Mr. Willcher: 


Q. Mr. Ball, that train is supposed to leave that tower at 
3:50, isn’t it? A. 3:52, to be exact. 
Q. It left four minutes late? A. That is right. 


Frank H. Jett 


* + = * * * ae 


Can you describe how your train moved over those 
tracks? 


* * * ? & s cd * * 


A. At AF Tower which is innerlocking plant, we have a 
cross over there with a forty mile maximum speed limit. 
And leaving AF Tower on a straight track for about a 
quarter of a mile to a half, there is a curve to the left, 
which brings us around into Alexandria station which is a 
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straight track and a forty mile maximum speed through 
the station. 

Leaving the station for a short distance we go on a curve 
to the left along sweeping curve off of that onto a straight 
track for about two miles, and then a curve to the-right and 
one to the left; another to the right, on a straight track to 
RO Tower where we have a twenty-five mile maximum 
speed. 


* * * * * & * * * * 


239 Q. So at no place on June 21, 1954, were you oper- 

ating from AF Tower to Washington station, were 
you operating in excess of forty miles per hour? A. I 
would say, no. We did not. 


a * & * i * * * % * 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellant the questions presented 
are: 


1. Whether the trial court erred in denying appellant’s 
motions for directed verdict and its motion for judgment 
notwithstanding the verdict, where appellee’s only evidence, 
as to the cause of her fall on appellant’s moving train in 
the State of Virginia, was her descriptive words such as 
that the train ‘‘made a very violent sudden lurch’’, and 
where appellant’s evidence showed that the train was being 
safely maintained and operated by experienced personnel 
and that its movements were the ordinary, normal motions 
of a moving train which did not affect other passengers. 


2. Whether the trial court erred in instructing the jury 
with respect to the res ipsa loquitur doctrine where that 
instruction (1) compelled the jury to infer appellant’s 
negligence; (2) required appellant to rebut the inference 


of negligence; and (3) failed to inform the jury that the 
doctrine of res ipsa loquitur did not create a presumption 
of negligence on appellant’s part. 


3. Whether the trial court, in instructing the jury that 
the appellant was required to exercise ‘‘extraordinary vigi- 
lance’’, imposed a higher standard of care on appellant than 
required of it by the law of Virginia—where the accident 
happened—, which was the ‘‘highest degree of practical 
care’’. 


4, Whether the trial court erred in instructing the jury 
that, if they found for the appellee, they could award her 
compensation for future medical care and for loss of time 
from her work, where the record is devoid of evidence that 
appellee would need any future medical care or that she 
had lost any time from her work. 


5. Whether the trial court erred in denying appellant’s 
motion for a new trial where: 





(a) The evidence clearly showed that at the time appel- 
lee was injured appellant’s train was being safely main- 
tained and operated by experienced personnel and that they 
and other passengers experienced only the ordinary, nor- 
mal motions of a moving train; 


(b) The verdict for appellee was $10,000.00 while the evi- 
dence showed that her injuries were a bruise on the fore- 
head, and a simple fracture of the metatarsal bone with a 
possible flaking of bone from the fibula, from all of which 
she had recovered, and that her special damages totaled 
$351.50. 





I. Res Ipsa Loquitur Doctrine Not Applicable ... .9-32 


II. Additional Error Committed by Trial Court . .33-36 


1. Erroneous Instruction on Res Ipsa Loquitur 
33-35 


2. Erroneous Instruction as to Degree of Care 
Required of Appellant 


3. Verdict Contrary to Evidence 


III. Other Reversible Error 
1. The Verdict Was Excessive 


2. Erroneous Instruction Covering Future 
Costs for Medical Examinations, Attention 
and Care, and for X-Ray Pictures 


3. Erroneous Instruction Covering Loss of 
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United States Court of Appeals 


For tHe Districr or CotumsBia Circuir 
No. 13815 


RicHMonD, FREDERICKSBURG AND Potomac Rarroap 
CoMPANY, APPELLANT, 


Vv. 


LEoNnTINE RULE, APPELLEE. 


On Appeal from Judgment of the United States District Court for 
the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action was commenced by appellee in the United 
States District Court for the District of Columbia seeking 
$25,000.00 damages for personal injuries allegedly sus- 
tained as a result of appellant’s negligence in the operation 
and maintenance of its train in the State of Virginia. The 
' jurisdiction of that court rested on the Act of February 27, 
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1877, C. 69, 19 Stat. 253, Sec. 11-306, D. C. Code (1951 Ed.). 
(J. A. 1-2.) 


The District Court on the 4th day of December, 1956, 
entered judgment on a jury verdict in favor of appellee 
in the amount of $10,000.00. Thereafter, on February 4, 
1957, the District Court overruled appellant’s motions for 
judgment notwithstanding the verdict or for a new trial. 
(J. A. 7.) Appellant filed a notice of appeal on March 
6, 1957. (J. A. 7.) The jurisdiction of this Court is 
invoked under 28 U. S. C. 1291. 


STATEMENT OF CASE 


On June 21, 1954, appellee, plaintiff below, was injured 
while a passenger on appellant’s train the ‘‘Silver Meteor”’ 
as it was approaching Washington from the south. Appel- 
lee on June 20 had boarded the train in Tampa, Florida, 
where she had been with relatives for over six weeks be- 
cause of her health. She was returning to her home in 
New York City on a round-trip coach ticket. She was a 
passenger in car or coach 19W. The coach seat she was 
occupying on the trip was located at the front of the car 
and on the left side as one looked forward. She was facing 
forward and there was no one sitting along side of her. 
There were two vacant seats directly in front of her which 
faced toward the back of the car. The seat which she oc- 
cupied was one that she ‘‘let back’’ by pressing an appli- 
ance. The night of June 20-21 she slept in the reclining 
seat with her feet part of the time on the foot rest and 
part of the time on the seat ahead of her. Before 6:00 A. M. 
of the morning of June 21, appellee awakened and decided 
it was time for breakfast. She testified that ‘‘just as’’ 
she got up out of the seat to go to the restroom the train 
made a ‘“‘very violent lurch’’, a ‘‘very violent jerk and 
motion’’. Appellee described the motion also as being a 


2 Appellee joined the Pennsylvania Railroad Company and Seaboard Airline 
Railroad Company with appellant as defendants. They were granted summary 
judgments from which appellee has taken no appeal. 
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‘“serpentine motion’’, ‘‘sort of zigzag’’. The motion was 
not a ‘‘back and forth’’ motion of the train. Appellee 
‘‘erabbed hold of the back of the seat with my left hand’’. 
Her hand was ‘‘torn loose’’ and she was thrown across the 
aisle to the right side of the car to an open area where she 
struck her head and fell to the floor. (J. A. 9-11; 22-23.) This 
open area never contained a seat nor was a seat ever 
planned for that location; it was the aisle area known as 
the ‘‘walkaround’’ by means of which passengers could 
walk to the front of the car and to the side of the ladies’ 
lounge. (J. A. 73-74.) (Deft’s. Ex. 4.) Appellee because 
she was stunned and hurt fell again when she attempted to 
arise in this ‘‘walkaround’’ open area. (J. A. 11.) 


Prior to the time of appellee’s accident, she was not 
paying very much attention as to how the train was ‘‘rid- 
ing’’; neither did she observe the condition of the track 
nor did she notice whether it was a curving track. She had 
been asleep prior to her accident. She did observe that 


the coach in which she was riding was cleanly kept. 
(J. A. 24.) 


At the time of appellee’s accident, the ‘‘Silver Meteor’’ 
train was being operated by a crew of five. The engineer, 
Jett, was a man of sixty-two years of age who entered the 
employ of appellant in 1914 as a locomotive-fireman and 
who was promoted to an engineer in 1923. During the 
forty years prior to appellee’s accident, Jett had been 
riding in a locomotive cab between Richmond, Virginia, and 
Washington, D. C., on appellant’s trains. Since 1923 he 
was operating locomotives and beginning in 1948 the loco- 
motives he operated were diesels. (J. A. 45.) Fire- 
man Tiller was a Richmond, Fredericksburg and Potomac 
Railroad Company engineer who because of lack of seni- 
ority was working as a fireman. Tiller had been working 
in appellant’s locomotives since 1941 between Richmond 
and Washington. (J. A. 60-61.) Conductor Crummett 
had been riding appellant’s trains between Richmond and 
Washington since 1913, first as a brakeman and flagman 
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and after 1924 as a conductor. (J. A. 32-33.) The flag- 
man on the ‘‘Silver Meteor’? was Winfrey. For fifteen 
years prior to appellee’s accident Winfrey, as a flagman, 
had been riding the rear car of appellant’s trains between 
Richmond and Washington. (J. A. 38.) George S. 
Harding was aboard the ‘‘Silver Meteor’’ as the baggage- 
master. He had been working regularly at that job for 
appellant for eight years prior to the time of appellee’s 
accident. (J. A. 43.) 


In addition to appellant’s train crew, there were three 
Seaboard Airline Railroad Company employees aboard the 
‘‘Silver Meteor’’ on June 21, 1954. The stewardess-nurse, 
Butler, was a graduate nurse who had been riding that 
very train between Florida and New York City since the 
fall of 1949. For twelve years prior to June 21, 1954, 
John H. Moon, had been traveling on the ‘‘Silver Meteor’’ 
between Florida and New York City as a Seaboard passen- 
ger service agent. Car attendant, Mixon, died between the 
date of the accident and the date of trial. (J. A. 2425; 
27, 31.) 

On. the morning of June 21, stewardess-nurse Butler was 
awakened at about six by car attendant Mixon. (She was 
off duty from 10:30 P. M., June 20 to 7:00 A. M. of June 
21.) Mixon called her to see an injured passenger. The 
train was in the station in Washington when the stewardess- 
nurse reached the injured appellee, who was then in the 
ladies’ lounge in Car 19W. The stewardess-nurse had the 
passenger service agent and the conductor come to the 
ladies’ lounge. After consulting with appellee, the con- 
ductor arranged to have her removed from the train and 
given medical attention in Washington. (J. A. 25-26; 
28-29; 33-34.) 

The ‘‘Silver Meteor’’ train on June 21, 1954 consisted 
of fifteen modern cars and a two-unit diesel engine. The 
train was coupled together by ‘‘lock-tight’’ couplers which 
practically eliminate slack. The locomotive and train brakes 
were in good operating condition throughout the trip from 
Richmond to Washington. The engineer was accustomed 
to operating a two-unit diesel locomotive pulling a fifteen- 
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ear train. Such locomotive power was adequate to pull 
such a size train and on June 21, 1954 it did pull the ‘‘Silver 
Meteor’’ safely and smoothly. The crew, as was their 
duty, observed both the exterior and interior of the train 
in its run between Richmond and Washington and they 
found it to be in good operating condition. Car 19W in 
which appellee was riding was as safe a car as could be 
constructed. (J. A. 31, 34, 35, 36, 40, 45, 46, 47, 62, 74.) 


The distance the ‘‘Silver Meteor’’ traveled from Rich- 
mond to Washington on June 21, 1954 was 113% miles. 
The track and the roadbed were in good condition. While 
the track contains many curves, those curves were built to 
safely carry a train of fifteen cars being pulled by a two- 
unit diesel locomotive. At the time the appellee was in- 
jured, the train was running at its usual speed, which was 
not excessive and was within the limits prescribed by ap- 
pellant. And the train was being operated and managed 
in the usual way. (J. A. 47, 48, 49, 51, 59, 61.) 


The entire train crew, whose duty it was to observe the 
operations of the train, felt only the usual and necessary 
motions or movements of the train. The flagman, riding 
in the last car where all train movements and motions are 
‘‘magnified’’, felt only the normal and necessary amount 
of swaying of the train. The fireman, who rode in the cab 
of the locomotive, described the trip as being unusually 
smooth due to the type of equipment making up the train 
and its skillful handling by a well-trained engineer. The 
stewardess-nurse knew of no unusual movements of the 
train; in fact she slept until 6:00 A. M. when the car at- 
tendant awakened her to inform her of appellee’s injury. 
And passenger service agent Moon experienced no unusual 
train movements. Between 5:30 A. M. and the time when 
the train arrived in the station in Washington, Moon was 
engaged in shaving and getting dressed. (J. A. 25, 26, 30, 
34, 37, 39, 40, 44, 50, 62.) 


Two passenger witnesses, Mrs. Hughes and her daughter 
Miss Donahey, had traveled the ‘‘Silver Meteor’’ as coach 
passengers many times. They were acquainted with the 
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usual motions of the train. On the morning of June 21, 
1954, they were passengers in the same car with appellee. 
About one hour out of Washington, Mrs. Hughes got up 
from her chair, passed by appellee and went into the ladies’ 
lounge. Mrs. Hughes did not find it necessary to hold on 
to anything while walking to the lounge, while standing in 
that room, or while walking back to her seat. When she 
returned to her seat, about one-half hour before the train 
arrived in Washington, she awakened her daughter who 
then went to the ladies’ lounge and like her mother had no 
trouble walking or standing. When Miss Donahey returned 
to the two seats she and her mother shared, the train was 
approximately five minutes out of Washington. The two 
women then proceeded to take down their luggage in pre- 
paring to leave the train in Washington. They heard some 
loud talking at the front of the car and saw several people 
gathered together. They did not know what, if anything, 
had happened and they left the car by the rear and only 
exit for Car 19W to the station platform. At no time dur- 
ing the morning of June 21, 1954 did they see appellee. No 
one told them until some months later that appellee had 
an accident. At no time during their trip from Florida to 
Washington did they experience anything unusual in the 
movement of the train; the movements were the same as 
on other trips they had taken. Specifically they experienced 
no unusual lurches, jerks or jolts as they walked to and 
from and while in the ladies’ lounge, nor immediately prior 
to or at the time they heard the loud talking at the front of 
the car and saw several people gathered together. (J. A. 
61-71.) 


At the close of the appellee’s case, appellant moved for 
a directed verdict, which was denied as was appellant’s 
motion for a directed verdict when all the evidence was in. 
(J. A. 24, 77-78.) The jury returned a verdict for appellee 
in the amount of $10,000.00. (J. A. 8.) Thereafter ap- 
pellant moved for a judgment notwithstanding the ver- 
dict or, alternatively, for a new trial. Both motions being 
denied, this appeal followed. (J. A. 6, 7.) 
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STATEMENT OF POINTS 
Appellant intends to rely on the following points: 
The district court erred: 


1. In denying appellant’s motion for directed verdict and, 
instead, in submitting the case to the jury on the res ipsa 
loquitur doctrine. 


2. In so instructing with respect to the doctrine of res 
ipsa loquitur that the jury were compelled to infer appel- 
lant’s negligence and the appellant was required to rebut 
the inference. 


3. In instructing the jury that a higher degree of care 
was required of appellant than the applicable law imposed 
on it. 


4. In instructing the jury that, if they found for appel- 
lee, they could award her compensation for items of damage 
as to which there was no proof. 


5. In failing to set aside the verdict and grant a new 
trial in view of the verdict being contrary to the prepon- 
derance of the evidence, against the weight of the evidence, 
and excessive. 


SUMMARY OF ARGUMENT 


1. Appellee sustained injuries while a passenger on ap- 
pellant’s moving train in the State of Virginia and, there- 
fore, her right to recover, if any, is governed by the laws 
of that State. A railroad, under Virginia law as in general, 
is not liable to a passenger for injuries resulting from or- 
dinary jerks, jolts or lurches of its train; it is only liable 
when it is shown factually that the jerks, jolts or lurches 
are so unusual and violent as to justify the conclusion that 
they are caused by negligence. But appellee made no such 
showing here. Her case rests on her descriptive adjec- 
tives such as the train, at the time she fell, ‘‘made a very 
violent sudden lurch’’. In contrast to that appellant’s evi- 
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dence showed the train and its equipment to be safely main- 
tained and operated by experienced personnel and that 
other passengers experienced only the normal train move- 
ments. But notwithstanding appellee’s failure to prove 
her case, the trial court denied appellant’s motions for a 
directed verdict (and later its motion for judgment) and 
submitted the case to the jury on the res ipsa loquitur doc- 
trine. In doing so the court erred since the law of Virginia, 
that of the District of Columbia and the law generally re- 
jects the application of that doctrine when the plaintiff’s 
evidence is limited to descriptive language with respect to 
a train’s movements. 


2. The trial court’s instruction to the jury on res ipsa 
loquitur was erroneous because (1) it compelled the jury 
to infer appellant’s negligence; (2) it required appellant 
to rebut the inference by showing that appellant exercised 
the highest degree of care or that the accident occurred 
without being proximately caused by any failure of duty on 
its part; and (3) it failed to inform the jury that the res 
ipsa loquitur doctrine does not create a presumption of 
negligence on appellant’s part. 


3. The trial court instructed the jury that appellant 
owed appellee the ‘‘highest degree of care’’ which required 
it to exercise ‘‘extraordinary vigilance’’. This instruction 
disregarded the law of the State of Virginia—the appli- 
cable law since the accident occurred in that State. And 
in doing so it imposed a higher standard of conduct than 
Virginia requires of common carriers, which is the ‘‘high- 
est degree of practical care’’. 


4, Appellant’s evidence clearly shows that, at the time 
appellee was injured, appellant’s train was being safely 
maintained and operated. Appellee’s ony efforts to con- 
trovert that evidence were her descriptive words such as 
the 'train ‘‘* * * made a very violent sudden lurch’’. But 
such words are not proof of negligence. Therefore, not 
only was the jury’s verdict for the appellee against the 
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weight of the evidence and contrary to the preponderance 
of the evidence, but it was also contrary to all the evidence. 
Verdicts contrary to the weight and the preponderance of 
the evidence should be set aside and a new trial granted. 
But the trial court denied appellant’s motion for a new 
trial and in doing so it committed error. 


5. The record being devoid of evidence of appellee’s 
need for future medical care and of her loss of time from 
her work, the trial court erred in instructing the jury with 
respect to appellee’s right to such items of damages. 


6. Appellee’s total showing of damages was $351.51; 
she proved no permanent injuries or loss of time. The 
jury returned a verdict for appellee in the amount of 
$10,000.00. The trial court’s denial of appellant’s motion 
for a new trial because the verdict was grossly excessive 
was an abuse of discretion. 


ARGUMENT 
I RES IPSA LOQUITUR DOCTRINE NOT APPLICABLE. 


Appellee was injured on appellant’s train in the State of 
Virginia and, therefore, her right, if any, to recover is 
governed by the law of Virginia, ‘‘the lex loct and not by 
the lex fori’’. And the ‘‘rule established by its [Virginia] 
courts is as binding as a legislative enactment’’. Ruben- 
stein v. Williams, 61 App. D. C. 266, 61 F. 24 575. See also 
United States v. Morrow, 87 U.S. App. D. C. 84, 182 F. 2d 
986. 


In Virginia, as generally elsewhere, it is recognized that 
railroad trains move rapidly with ‘‘the inevitable result 
** * that the natural laws of motion cause the car to rock, 
or swing, or lurch as it passes over curves’’. Such rock- 
ing, or swinging, or lurching cannot be prevented, ‘‘and is 
one of the risks a passenger assumes’’. Norfolk and West- 
ern Ry. Co. v. Rhodes, 109 Va. 176, 63 S. HE. 445, 448 (1909). 
See also Chesapeake and Ohao Ry. Co. v. Hibbs, 142 Va. 96, 
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128 S. E. 538 (1925); Richmond Greyhound Lines, Inc. v. 
Ramos, 177 Va. 20, 12 S. E. 2d 789 (1941). A railroad 
while operating in Virginia is not liable to a passenger for 
injuries resulting from ordinary jerks, jolts and lurches; 
its liability arises only when it is shown factually as dis- 
tinguished from mere descriptive adjectives that the jerks, 
jolts or lurches are so unusual and violent as to justify 
the conclusion that they are caused by negligence. 


While the appellee claims that the injuries she sustained 
were caused by unusual lurches and jerks of appellant’s 
train, the only evidence as to how the accident happened 
was her own testimony. But all that appellee testified to 
was that she, as a coach passenger, had been sleeping in a 
reclining chair all night. The reclining chair was ‘‘let 
back’? and she slept by lying back in the chair with her 
feet on the foot rest ahead of her or on the vacant seat 
facing her. When she awakened before six in the morning 
appellee decided it was time to go into breakfast. She got 
up out of the chair to go to the rest room and ‘‘just’’ as 
she did the train ‘‘made a very violent sudden lurch’’. 
The motion of the train was serpentine or ‘‘zigzag’’ in 
character; it was not a ‘‘back and forth’? movement. Ap- 
pellee testified that she ‘‘grabbed hold of the back of the 
seat with my left hand and was torn loose’’. She was 
thrown across the aisle into an open area where she struck 
her head and was knocked down to the floor of the car. 
Because she was stunned and hurt appellee fell again when 
she tried to get up off the floor. While there was no seat 
in the open areas into which she was thrown, appellee did 
not know whether at some time prior there had been a seat 
at that location. Appellee prior to the accident had not 
been paying much attention to the movement of the train 
and she did not recall how the train was ‘‘riding’’. While 
appellee had not at the time of or prior to her accident 
observed the condition of the track as to curving or other- 
wise, she did observe that the coach in which she was riding 
was cleanly kept. 
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In contrast to appellee’s meager, generalized testimony 
- concerning the accident was appellant’s detailed and un- 
' eontroverted evidence showing the latter’s careful main- 
_ tenance and operation of the train and equipment. That 
evidence was: appellant’s track and roadbed on which its 
| train was operating at the time of appellee’s accident were 
in good condition. The track was curving but the curves 
were not excessive for the train. The diesel engines and 
| the ears making up the train, as well as the appliances by 
| which they were operated and connected, were in good con- 
dition and safe. The train crew, including the engineer 
_ and fireman, were experienced and skilled in their work. 
At the time appellee was injured, the train was running 
' at its usual speed, which was not excessive and was within 
the limits prescribed by appellant. And at that time the 
train was being operated and managed in the usual way; 
and the motions and the movements of the train and the 
car in which appellee was riding were those that were usual 
and necessary in the running of the train. Two of appel- 
lant’s witnesses were passengers riding in the same car 
with appellee at the time the latter testified that she was 
' injured. Those passenger witnesses testified that at that 
' very time they were busy getting down their luggage and 
preparing to leave the train in Washington. They felt no 
_ unusual lurches, jerks or jolts of the train. They experi- 
enced a smoothly operating train. 


_ Obviously appellant’s evidence made no case for appel- 

lee. And just as obviously appellee’s testimony was in- 
_ sufficient to make a case for the jury on the question of 
appellant’s negligence. She offered no evidence to show 
that there was any defect in the train or the appliances by 
which it was operated, or in the construction of the road, 
or that there was any negligence on the part of the train 
crew operating the train. Brown v. Capital Transit Co., 
75 U. S. App. D. C. 337, 127 F. 2d 329, cert. den. 317 U. S. 
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632; Pennsylvania Railroad Company v. Pomeroy, 99 U. S. 
App. D. C. 272, 239 F. 2d 435, cert. den. -_... [ORES eee 
25 L. W. 3328. But notwithstanding appellee’s failure to 
prove her case, the trial court denied appellant’s motion 
for a directed verdict at the end of appellee’s case and 
again when all of the evidence was in,? and instead sub- 
mitted the case to the jury on the res ipsa loquitur doc- 
trine. This, appellant contends, was error. 


It has been held in the District of Columbia that the 
question of whether the doctrine of res zpsa loquitur is ap- 
plicable in a case where the accident happened outside of 
the District is to be decided by the lex loci. In Smith v. 
Pennsylvania Central Airlines Corporation, 76 F. Supp. 
940 (1948), the United States District Court for the Dis- 
trict of Columbia stated, (P. 942): 


The doctrine of res ipsa loquitur lies in the field of 
‘substantive law rather than in the realm of procedure. 
Lachman v. Pennsylvania Greyhound Lines, 4 Cir., 160 


F. 2d 496. Consequently the question is one of local 
law and not of Federal law, Erie R. Co. v. Tompkins, 
304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 A. L. R. 
1487. In determining what law governs this matter, 
this Court must commence by ascertaining the local 
rules of Conflict of Laws governing this subject, Klaz- 
on Co. v. Stentor Electric Co., 313 U. S. 487, 61 S. Ct. 
1020, 85 L. Ed. 1477. Under the law of the District 
of Columbia, the law of the State where the injury re- 
sulting in death is sustained governs the right to re- 
cover damages for wrongful death, Weaver v. Balti- 
more & O. R. Co., 21 D. C. 499, 501; Ormsby v. Chase, 
290 U. S. 387, 54 S. Ct. 211, 78 L. Ed. 378, 92 A. L. R. 
1499; Betts v. Southern R. Co., 71 F. 2d 787, 789; Re- 
statement, Conflict of Laws, Section 377. In view of 
the fact that, in this instance, the fatal accident oc- 
-eurred in West Virginia, the law of that State is de- 


2 After verdict and judgment for the appellee, the trial court denied ap- 
pellant’s motion for judgment notwithstanding the verdict. 
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terminative of the question whether the doctrine of res 
ipsa loquitur is applicable in the instant case. * * ** 


That the District Court’s ruling is not singular see Mat- 
sumoto v. Chicago & N. W. Ry. Co., 168 F. 2d 496, (C. A. 7, 
1948), cert. den. 335 U. S. 826. There the accident hap- 
pened in Wisconsin. The case was tried in the United 
States District Court for the Northern District of Illinois. 
The Court of Appeals, holding that the law of the state of 
the accident controlled as to the application of the res ipsa 
loquitur doctrine, stated (Pp. 498-499) : 


Plaintiff contends that as a passenger on defend- 
ant’s train the fact that she was violently thrown and 
injured by the violent jerking of defendant’s train 
prima facie established her case and made applicable 
the doctrine of res ipsa loquitur. * * * But in view of 
defendant’s two-fold explanation of the occurrence of 
plaintiff’s injuries—first, that her injuries were caused 
by the wedged automobile which struck the train as 
it passed by and it was that which threw her from her 
position against the window and knocked her to the 
floor; second, that the application of the brake was 
made while plaintiff was unconscious in the aisle, and 
without a violent jerk—we must turn to the applicable 
State law to determine whether it was evidence of a 
sufficient nature to preclude the application of the doc- 
trine. 


The applicable law is that of Wisconsin. 


The law of Virginia—the State in which appellee was 
injured—would not apply the res ipsa loquitur doctrine in 
this case. In Norfolk and Western Ry. Co. v. Rhodes, 109 
Va. 176, 63 S. B. 445, 448 (1909), it was stated, ‘‘In this 





3 The lex loci not only determines the right to recover damages for wrongful 
death but also for personal injuries where death does not result. Rubenstein v. 
Williams, 61 App. D. C. 266, 61 F. 24 575. Smith v. Pennsylvania Central Air- 
lines Corporation, supra, was cited with approval, on another aspect of the 
res ipsa loquitur doctrine, by this Court in Pomeroy v. Pennsylvania Railroad, 
96 U. S. App. D. C. 128, 131, fn. 10, 223 FP. 2d 593, 
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case there is no direct proof of negligence, nor can negli- 
gence be reasonably presumed from the facts and circum- 
stances disclosed by the record’’. The ‘‘facts and circum- 
stances’? in the Rhodes case and in the case at bar are 
practically identical. The facts in the Rhodes case, as re- 
lated by the Court, were (63 S. E. pp. 447-448) : 


It appears that the plaintiff was a passenger on the 
defendant’s train, and received the injury complained 
of in going from his seat to the watercloset, which was 
near by. He testified that as he got up from his seat 
to start to the closet, the train ‘‘lunged’’ or ‘‘rocked”’ 
over towards and threw him against the closet door, 
and that it lunged or rocked back the other way, and, 
not being able to catch hold of anything, he fell and 
struck the back of the seat. He further testified that it 
seemed to him that the movement, at the time he was 
injured, was unusual and extraordinary, because it 
‘threw him forward and backward as it did, and that 
‘he had no trouble before this in going through the 
trains upon which he had traveled. 


_ he uncontradicted evidence of the defendant was 
‘that its roadbed at the place where the plaintiff was 
‘injured was on a curve, where there was necessarily 
more or less rocking or jerking of the train; that its 
roadbed and track at that point were in good condition 
and the curve not excessive; that the locomotive and 
cars making up the train, and the appliances by which 
they were operated, were in good condition; that the 
engineer and the other servants in charge of the train 
were experienced and skilled in the service in which 
they were engaged; that the train was running at its 
usual speed, and was operated and managed in the 
usual way; and that there was no more rocking or 
jerking than usually and necessarily takes place in the 
running of the train. 


The plaintiff offered no evidence to show that there 
was any defect in the train or the appliances by which 
it was operated, or in the construction of the road, or 
that there was any negligence or carelessness on the 
part of those in control of the train at the time of 


i a ae 
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the injury, except the fact that he was injured under 
the circumstances disclosed by his evidence. 


While a carrier of passengers is liable for injuries 
resulting from the slightest negligence on its part, it 
is not an insurer of their safety against all contingen- 
cies except those arising from the act of God and the 
public enemy, as are carriers of goods. For an injury 
happening to the person of a passenger without fault 
on the carrier’s part it is not responsible. As the law 
does not presume that anyone has been negligent, it is 
always necessary, in order to recover against a com- 
mon carrier on that ground, to prove negligence, either 
directly or by evidence of facts from which it may be 
reasonably presumed. 


In this case there is no direct proof of negligence, 
nor can negligence be reasonably presumed from the 
facts and circumstances disclosed by the record. It is 
a matter of common knowledge, as well as shown by the 
record, that trains or cars, in passing rapidly over 
curves in the road, lurch, rock or swing, and that this 
is unavoidable. Railroad tracks cannot always be 
straight. The movement of trains is rapid, and the 
inevitable result is that the natural laws of motion 
cause the car to rock or swing or lurch as it passes 
over curves. This cannot be prevented, and is one of 
the risks a passenger assumes. [Citations omitted.] 


It is true that the plaintiff and one of his witnesses 
express the opinion that the rocking or lurching when 
the plaintiff was injured was unusual and extraord- 
nary but they testify to no facts which show that it 
was unusual and extraordinary. Foley v. Boston, etc. 
R. Co., 193 Mass. 322, 79 N. E. 765, 766, 7 L. R. A. 
(N. S.) 1076. The mere fact that the plaintiff, who 
did not have hold of anything, was thrown or fell 
in the way he described does not show that the move- 
ment of the train was unusual. No one was to blame 
for the injury so far as the record shows. It was 
simply one of those unfortunate accidents which some- 
times happen, for which the law holds no one responsi- 
ble. (Emphasis supplied.) 


The Rhodes case has been cited and quoted from by the 
Virginia Supreme Court of Appeals in other common car- 
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rier cases where it has held res ipsa loquitur to be not ap- 
plicable. One of those cases was Chesapeake and Ohio Ry. 
Co. v. Hibbs, 142 Va. 96, 128 S. B. 538 (1925). There the 
plaintiff lost a finger when the train lurched and swung a 
door, the knob of which he was holding with his hand, 
against the jamb. Plaintiff’s finger was caught between 
the door and the jamb. In holding that the trial court 
erred in not having disrnissed the case at the conclusion of 
the trial, the Virginia Supreme Court of Appeals stated 
(128 S. BE. 540): 


The movement of trains is usually rapid, and it is 
a matter of common knowledge that when going around 
‘curves the cars will lurch or rock, and the railroad com- 
pany is powerless to prevent it. The passenger as- 
sumes all the danger incident thereto. 


A more recent case in which Rhodes was quoted from at 
some length is Richmond Greyhound Lines, Inc. v. Ramos, 
177 Va. 20, 12 S. B. 2d 789 (1941). There the plaintiff 
passenger had risen from her seat and was stepping into 
the aisle of the bus for the purpose of changing seats and 
as she was doing so, according to plaintiff’s testimony, the 
bus started with a jerk which threw her against the arm 
of a seat with a resulting fracture of the lower spine. In 
reversing the judgment of the trial court for the plaintiff, 
the Virginia Supreme Court of Appeals stated (12 S. E. 
2d 790) : 


The present case involves a bus operated by a com- 
mon carrier using the State highway as a roadbed. 
Ordinary jerks and jolts of the bus are incident to the 
stopping to discharge and take on passengers, and to 
the observance of the rights of other users of the high- 
way. The jerk in the pending case was so slight that 
‘none of the eleven passengers observed it except plain- 
tiff. Not even her 16 year old boy could testify that 
there had been any unusual motion of the bus. The 
starting of the bus may have had some bearing upon 
plaintiff’s loss of balance or equilibrium but, in order 
to establish negligence, some facts as to its unusual 
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and extraordinary character, as distinguished from 
mere opinions, must be proven. 


And the United States Court of Appeals for the Fourth 
Circuit quoted the Rhodes case when, in Norfolk & West- 
ern Ry. Co. v. Birchett, 252 F. 512, (1918), it reversed a 
judgment for plaintiff and stated that a verdict should have 
been directed for the defendant railroad. There the plain- 
tiff testified that, while traveling on defendant’s train in 
Virginia, she was sitting in a chair in the ladies’ lounge 
when a ‘‘terrific lurch’’ of the train threw her out of her 
chair and across the room, causing her to sustain a frac- 
tured arm. 


The Virginia law denying the application of the doc- 
trine of res ipsa loquitur in the cases cited is based on the 
principle that the passenger assumes the risk of the neces- 
sary and usual jerks, jolts and lurches of a moving train. 
It is only when those movements are unusual and unneces- 


sary that there may arise an inference of carrier’s negli- 
gence. That is a principle of law followed in most juris- 
dictions. It is the law of the District of Columbia. In 
Connor v. Washington R. & E. Co., 43 App. D. C. 329, this 
Court stated (P. 333) : 


It was not negligence to start the car suddenly. All 
starts are made suddenly after the starting bell has 
been sounded. It is well understood by passengers ac- 
customed to ride on electric cars that they start with 
a more or less sudden movement, and passengers may 
be said to assume that risk. * * * 


It is a well-known fact that passengers stand inside 
the cars and on the platforms while the cars are in mo- 
tion, and that this is not usually attended with danger. 
Unless, therefore, an injury results from some unusual 
jerk or swaying of the car, due to some act of negli- 
gence in its [carrier’s] control, there can be no re- 
covery. 


And in the recent case of Schaller v. Capital Transit Co., 
(decided November 29, 1956), 99 U. S. App. D. C. 253, 239 
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F. 2d 73, this Court, citing with approval the Connor case, 
supra, said (239 F. 2d 74): 


We recognize the rule that, although a standing pas- 
senger is due the highest degree of care commensurate 
with the circumstances, a passenger assumes the ordi- 
nary risk incident to the movement of a bus over public 
highways, which includes the usual and ordinary jerks, 
swaying and careening of the bus. * * ** 


See also Wiggins v. Capital Transit Company, 122 A. 2d 
117 (1956), where the Municipal Court of Appeals for the 
District of Columbia followed the Connor case, supra, and 
affirmed a directed verdict for the carrier. 


From the foregoing, it is apparent that in both Virginia 
and the District of Columbia a passenger assumes the risks 
of the usual jerks, jolts and lurches of a moving train. 
A passenger can only recover for injuries which result 
from unusual lurches, jerks and jolts, that is movements 
of the train caused by the carrier’s negligence. The burden 
of proving the latter, of course, is on the passenger. Penn- 
sylvania Railroad Company v. Pomeroy, 99 U.S. App. D. C. 
272, 239 F. 2d 435, cert. den. -...... Cas , 29 L. W. 3328. 
And in this the Virginia and District rules are in harmony 
with the law generally. See EZ. G. Herdman v. Pennsylvania 
Railroad Co., --...--- LS , 17S. Ct. 455; Jesionowski v. 
Boston & M. R. Co., 329 U. S. 452. 


In the case at bar, appellee failed to offer direct evidence 
to prove appellant’s negligence. Only by the trial court’s 
misapplication of the doctrine of res ipsa loquitur did this 
case go to the jury. 


4 This Court reversed the judgment on a directed verdict for appellee Tran- 
sit Company. In doing so it stated: ‘‘This is not a case involving simply a 
standing passenger. It is a case involving an alighting passenger who had 
made every reasonable effort to advise the driver of the bus of her intention 
to alight and who was injured as she was doing the very thing that she had 
notified the carrier’s agent that she was about to do.’’ (239 FP. 24 74). (Em- 
phasis supplied.) The bus started to move as the passenger was alighting. 
Those facts are entirely dissimilar to those in this appeal. 
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But the res ipsa principle is not applicable under Vir- 
ginia law as has been noted. Norfolk and Western Ry. Co. 
v. Rhodes, 109 Va. 176, 63 S. E. 445 (1909). Nor is it ap- 
plicable under District of Columbia law. Only recently in 
finding res ipsa loquitur not applicable, this Court, in Penn- 
sylvania Railroad Company v. Pomeroy, 99 U. 8. App. D. C. 
22259. 20-400, cert. den. Us. , 29 L. W. 3328, 
stated (239 F. 2d at p. 446): 


* * * In general, the rule is that, where an injury 
occurs which in the ordinary course of things would 
not have occurred if the one having control had used 
proper care, a reasonable basis is afforded, in the 
absence of any explanation, to attribute the injury to 
the lack of care on the part of the defendant. See 
Jesionowski v. Boston & Maine R. Co., 1947, 329 U.S. 
452, 456, 67 S. Ct. 401, 91 L. Ed. 416. We have said 
that negligence may be inferred without additional 
proof thereof, when (1) the cause of an accident is 
known, (2) the cause was in the defendant’s control 
or right of control, and (3) the cause was unlikely to 
do harm unless the defendant was negligent. Wash- 
ington Loan & Trust Co. v. Hickey, 1943, 78 U. S. 
App. D. ©. 59, 61, 137 F. 2d 677, 679. * * * 


5 * * Be * * * 


In the absence of proof of the necessary elements 
to bring the doctrine of res ipsa loquitur into play, 
the jury could not properly infer negligence on the 
part of the railroad, without specific proof thereof 
rom the mere fact that Mrs. Pomeroy fell through 


an open vestibule door of a moving train. 


In the case at bar the appellee has failed to prove the 
necessary elements to bring the doctrine into play. While 
she contends that her injuries were caused by unusual 
lurching, jerking and jolting of the train, she offered no 
proof of such unusual movements. As has been noted, the 
only evidence as to how appellee was injured was her own 
testimony. And her testimony was limited to the descrip- 
tive words that the train ‘‘made a very violent sudden 
lurch’’, ‘‘a very violent jerk and motion’’, a ‘serpentine 
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motion’’, ‘‘sort of zigzag’’. It has been held in the District 
of Columbia that similar words of description did not 
give rise to in inference of negligence. In Wiggins v. 
Capital Transit Company, 122 A. 2d 117 (1956), the Munici- 
pal Court of Appeals for the District of Columbia said 
(P. 118, 119): 


In this case plaintiff’s total showing consisted of 
her own statement that the bus ‘‘started suddenly’’ 
and the testimony of her witness that it started with a 
“‘little jerk’’. We are not persuaded that these state- 
ments described a movement of such violence or force 
as to bespeak negligence. Many decisions make it 
plain that to give rise to an inference of negligence 
‘there must be more than mere descriptive adjectives 
and conclusions. * * * 


* * * We have only plaintiff’s conclusion, weak at 
best, and testimony describing her injuries. This was 
not a sufficient evidentiary basis on which to predicate 
a verdict that the injuries resulted from a start which 
was of such unusual violence as to be beyond common 
experience. In plainer words, there was no proof of 
negligence. 


Nor do descriptive words raise an inference of negligence 
under Virginia law. In Norfolk and Western Ry. Co. v. 
Rhodes, 109 Va. 176, 63 S. E. 445 (1909), where the court 
held that negligence could not be inferred, it was said 
(63 S. EB. 448): 


It is true that the plaintiff and one of his witnesses 
express the opinion that the rocking or lurching when 
the plaintiff was injured was unusual or extraordinary, 

but they testify to no facts which show that it was un- 
usual or extraordinary. 


And that is the rule generally followed. 


The Court of Appeals for the Fourth Circuit, in Norfolk 
& Western Ry. Co. v. Birchett, 252 F. 512, (1918), in deny- 
ing probative value to plaintiff’s characterizations of a 
‘“‘terrific lurch’’, ‘‘a great lurch’’ of the train movement 


ee Leen 
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in Virginia which threw her out of a chair, stated (Pp. 515, 
517): 


The foregoing summary makes it apparent that 
laintiff’s case rests wholly upon the fact that she 
ell, and her characterization, as a witness in her own 
behalf, of the car movement that caused the fall. Aside 
from the fact itself and the adjectives she uses, there 
is nothing of record which even suggests, much less 
tends to prove, that the train in question was improp- 
erly or unskillfully handled. If it can be said that her 
testimony, unsupported by a single circumstance, 
raises a presumption of negligence, that presumption 
was overcome by evidence so convincing as to leave 
no room for reasonable doubt that the accident was 
not caused by any such extraordinary lurch as she 
describes. The doctrine of res ipsa loquitur, upon 
which plaintiff really relies, has but limited applica- 
tion to a case of this kind. The injury for which she 
sues did not result from collision or derailment, or 
from the improper character or unsafe condition of 

any part of the train equipment. It must have been 
occasioned, as seems to us clearly established, by one 
or more of those car movements or motions, by what- 
ever name called, which necessarily attend the most 
eareful operation of fast passenger trains. In such 
case, where the accident is to the passenger, and not 
to the car or train, it has been held by courts of high 
authority that a presumption of negligence does not 
arise. * * * 

* e * * a * * 


The plaintiff has cited no authority, and we have 
found none, which sustains her contention. The fact 
that she fell, under circumstances not seriously in 
dispute, does not make out a prima facie case of 
negligence, and her characterization of the car move- 
ment which caused the fall adds nothing from which 
negligence can be legitimately inferred. As was said 
in N. & W. Ry. Co. v. Rhodes, supra: 


‘‘It was simply one of those unfortunate accidents 
which sometimes happen, for which the law holds no 
one responsible.’’ 
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In Delaney v. Buffalo R. & P. Ry. Co., 226 Pa. 122, 109 
A. 605 (1920), the Supreme Court of Pennsylvania affirmed 
a judgment for defendant and said (109 A. 605-607) : 


The trial judge properly entered judgment for de- 
fendant on the ground that there was no evidence of 
defendant’s negligence, except the happening of the 
accident, which of itself did not justify a recovery. 
So far as this question has come before the American 
courts, it has been held with practical unanimity that 
a railroad company is not liable for injury to a pas- ; 
senger on a fast train by the lurching of the train, due “ 
to sharp curves in the track caused by the configura- 
tion of country, if the track is well constructed and 
the train properly operated under the circumstances 
of the case, as the risk of such injury is an incident of 











( 
a 
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travel assumed by the passenger. 

In the present case no defect was shown in the ap- 
pliances of transportation or manner of operation; on i 
the contrary, it affirmatively appears that the track, 


‘train, and all appliances were in first-class condition 
and the operation free from fault, and nothing hap- B 
pened to the track or train; so the burden of proving 
negligence rested upon the plaintiff and it was not met. 
An injury to a passenger raises no presumption 
against the carrier unless the accident is connected in 
some way with the means of transportation. * * * And 
the situation is not changed by the fact that plaintiff’s 
evidence describes the lurch or jolt as ‘‘terrific’’. That 
a passenger fell from her chair from the mere move- 
‘ment of the car of a fast train does not make out a 
prima facie case of negligence, and her mere charac- 
terization of the movement as a terrific or violent lurch 
adds nothing from which negligence can be legitimately 
inferred. 


ay week eS eee Qa" v, Seidel ae 3 


There is no presumption of negligence arising from 
the use of words ‘‘sudden jerk’? * * *. The jolt here 
'eould not have been so much out of the ordinary, as 
nothing happened to the dishes in the buffet end of the 
car and no other person was disturbed. A presump- 
tion of want of care on part of the railroad company 
is not justified by such an accident. 
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In the present case there was no violent starting or 
stopping or undue speed shown or any facts to come 
within the line of cases applicable thereto and nothing 
so extraordinary occurred as to bring the case within 
the rule of res ipsa loquitur. 


In a more recent case, Endicott v. Philadelphia Rapid 
Transit Co., 318 Pa. 12, 177 A. 17 (1935), the Pennsylvania 
Supreme Court said (177 A., p. 18): 


Accepting as true plaintiff’s evidence as to how the 
accident happened, we are required to determine 
whether it is sufficient to show that the car was op- 
erated in a negligent manner. In a long line of deci- 
sions, recently reviewed by us in Smith v. Pittsburgh 
Rys. Co., 314 Pa. 541, 171 A. 879, this court and the 
Superior Court have held that statements that a street 
ear ‘‘started violently,’’ ‘‘started with a violent jerk,”’ 
‘‘started with a sudden, unusual, extraordinary jerk,’’ 
‘‘stopped with a jerk,’’ ‘‘came to a hard stop,”’’ 
‘started up all of a sudden, with an awful jerk, and 
stopped all of a sudden,’’ and the like, are not of 
themselves sufficient to show negligent operation of 
the car, but that there must be evidence inherently 
establishing that the occurrence was of an unusual 
and extraordinary character, or evidence of its effect 
on other passengers sufficient to show this. * * * 


The Supreme Judicial Court of Massachusetts, in Bray 
v. Boston Elevated Ry., 303 Mass. 379, 21 N. E. 2d 957 
(1939), has stated the rule (21 N. E. 2d, 958) : 


It is well settled that a street railway company is 
not liable for injuries to passengers resulting from 
ordinary jolts and jerks of a street car in starting and 
stopping, ‘‘however vituperatively described.’’ * * * 


The only evidence of the manner in which the car 
stopped is that it stopped ‘‘suddenly.’’? This descrip- 
tive word does not by itself afford a basis for a finding 
that the operator of the car was negligent. * * * Com- 
monly, negligence cannot be inferred from the mere 
happening of an accident, Marshall v. Carter, Mass., 
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17 N. BE. 2d 205, and the doctrine of res ipsa loquitur 
does not apply to the facts in the case at bar. * * * 


And in De Giso v. Metropolitan Transit Authority, 325 
Mass. 760, 90 N. E. 2d 346 (1950), the court stated: 


** * The plaintiff testified that she got on the street 
ear and the doors locked behind her; that the ear 
started and she had taken several steps when the car 
suddenly stopped; that she steadied herself, and before 
she could turn around and sit down or lay her hands 
on a strap or support the car started again and she 
fell forward; ‘‘that the force was so fast, ‘it was a 
stop suddenly, and start; it was just like a repeat.’ ”’ 
There was no error in directing a verdict for the de- 
fendant. 


This court has held in numerous eases that a com- 
mon carrier, such as the defendant, is not liable to a 
passenger for personal injury from jerks or jolts un- 
less unusual and beyond common experience. Such 
jerks or jolts are of necessity incident to the ordinary 
operation of a street car. There is no evidence here 
that would reasonably warrant an inference that there 
was anything unusual in the operation of this street 
car. **“* * 


The Maryland Court of Appeals in Brocato v. United 
Rys. & E. Co., 129 Md. 572, 99 A. 792 (1916) said (129 Md., 
p. 576): 


It is not shown from the facts stated that the mo- 
tion of the car spoken of as a ‘‘jerk’’ was an unusual 
or extraordinary motion showing any negligent opera- 
tion of the car. 


It is true, one of the witnesses said the car ‘‘jerked 
hard’’ but this expression alone, considered in connec- 
tion with the facts of the case, can not be regarded as 
having sufficient probative force to go to the jury as 
tending to show that the ‘‘jerk’’ was unusual or ex- 
traordinary. The Court we think acted properly in 
taking the case from the jury. 
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To the same effect see: St. Louis-San Francisco Ry. Co. 
v. Porter, 199 Ark. 133, 134 S. W. 2d 546 (1939) ; Richmond 
Greyhound Lines, Inc. v. Ramos, 177 Va. 20, 12 S. E. 2d 789 
(1941); Taylor v. Westchester Street Transp., 276 App. 
Div. 874, 93 N. Y. S. 2d 395 (1949); Valdry v. Baton Rouge 
Bus Co., (La. App., 1941), 5 So. 2d 173. 


Appellee’s testimony that she ‘‘grabbed hold of the 
back of the seat with my left hand and was torn loose and 
thrown against the car on the opposite side’’ can not be 
considered evidence of ‘‘other circumstances’’ tending to 
establish the movement of the train as one of unusual or 
extraordinary character. In fact a consideration of that 
testimony shows that her fall obviously resulted from her 
being in an unbalanced position. As noted the appellee 
testified that she spent the night in a reclining seat with 
the chair being ‘‘let back’’. Her feet had been stretched 
out either on a foot rest or on the empty seat in front of 
her. ‘‘Just’’ as she ‘‘got up out of the chair’’ the train 


made a serpentine motion—a zig-zag motion. It was then 
that appellee ‘‘grabbed hold of the back of the seat with 
my left hand’’. 


Since appellee had just got up out of her chair she was 
standing in front of it. When she ‘‘grabbed hold of the 
back of the seat with my left hand’’ she necessarily was 
in a twisted position to her left and, since the chair had 
been ‘‘let back’’, she had to lean over to have ‘‘grabbed 
hold of the back of the seat’’. Thus she was in such an 
unbalanced position that when the train in completing its 
‘‘serpentine motion’’—the movement of a train traveling 
on a curved track—moved back to her right side, she would 
and did fall to her right across the aisle. In other words 
she was in such a position that an ordinary lurch or other 
movement of the train would cause her to lose her balance. 


In a Pennsylvania case the defendant carrier was held 
not to be negligent even though the passenger’s hand was 
jarred loose from an iron rail in the car. Waldov et ua v. 
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Philadelphia Rapid Tramsit Co., 120 Pa. Super. 304, 182 A. 
129 (1935). There the court said (182 A., p. 131): 


* * * The testimony of the wife plaintiff likewise 
fails to establish defendant’s negligence. She arose 
and walked to the front of the car as it passed Highty- 
Second and Eastwick streets. She was carrying her 
nineteen month old baby in her left arm, and with her 
left hand held on to the iron rail. According to her 
description of the accident, as the car stopped, the 
doors opened, her left hand was jarred loose, and she 
‘was thrown to the street. Her testimony is insufficient, 
standing alone, to show negligent operation of the ear. 
The plaintiff’s position, in holding her nineteen month 
old child in her left arm, and with the left hand hold- 
ing onto the iron bar, was such that an ordinary jolt 
or jerk of the trolley car would be sufficient to cause 
her to lose her balance under the circumstances. As 
stated in the case of Cutler v. Philadelphia Rapid 
Transit Co., 319 Pa. 351, 352, 179 A. 434: ‘‘The rule 
‘is now settled that testimony indicating that a moving 
trolley car jerked suddenly or violently is not of itself 
sufficient to establish negligence unless from other 
facts and circumstances it clearly appears that the 
movement of the car was so unusual and extraordinary 
as to have been beyond a passenger’s reasonable an- 
ticipation.’’ The testimony in the instant case fails 
to meet this requirement. 


Appellee’s state of unbalance in the case at bar is strik- 
ingly similar to that of the passenger in Hill v. West Penn 
_ Rys. Co., 340 Pa. 297, 16 A. 2d 527 (1940). There the 
plaintiff passenger boarded a street car and proceeded to 
walk to the rear while the car was in motion. When the 
car, which had been ‘‘going fast’’, stopped with a ‘‘ter- 
rific’’ jerk plaintiff was thrown to the floor. In falling 
she ‘‘grasped the metal handhold attached to the back- 
rest of the nearest seat’’, but the back of the seat slid 
_ toward the plaintiff as she pulled her weight against it. 
‘“When it came to rest, she was too far over-balanced to 
retain her hold and she fell to the floor, fracturing her 
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hip.”? The court in holding for the carrier stated (16 A. 
2d, Pp. 528-529) : 


We are bound to conclude, as did the court below, 
that appellant’s proof did not measure up to the stand- 
ard required to sustain a charge of negligence in cases 
of this character. As we said in the recent case of 
Staller v. Philadelphia Rapid Transit Co., 339 Pa. 100,. 
103, 14 A. 2d 289, 291: ‘‘It is well established by a long 
line of decisions that testimony indicating that a mov- 
ing trolley car jerked suddenly or violently is not suf- 
ficient, of itself, to establish negligence in its opera- 
tion. There must be a showing of additional facts and 
circumstances from which it clearly appears that the 
movement of the car was so unusual and extraordinary 
as to be beyond a passenger’s reasonable anticipation, 
and nothing short of evidence that the allegedly un- 
usual movement had an extraordinarily disturbing ef- 
fect upon other passengers, or evidence of an accident, 
the manner of the occurrence of which or the effect of 
which upon the injured person inherently establishes 
the unusual character of the jolt or jerk, will suffice’’. 
In applying the rule, this Court and the Superior 
Court have repeatedly held that, since it is not un- 
usual for persons to lose their balance while standing 

or walking in a moving trolley car if an ordinary or 
moderate jerk occurs, such as is necessarily incidental 
to the ordinary and customary operation of such cars, 
a fall occasioned under circumstances like those here - 
presented is not so violent and unusual in character 
as to permit a jury to predicate on it alone a finding 
that the jerk was extraordinary and unusual and there- 
fore the result of negligent operation. * * * 


Here, as in the Staller case, appellant’s evidence as 
to the manner in which the accident occurred and its 
effect upon her is entirely consistent with, and indi- 
eates nothing more than, a mere loss of equilibrium 
and a fall as a result thereof; the decision in that case 
is, therefore, controlling here. 


That appellant was unable to retain her grip on the 
handhold, grasped im an unsuccessful attempt to re- 
gam her balance, is clearly not such an additional cir- 
cumstance as would permit of an wmference that the 
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jerk was extraordinary or unusual in character. The 
court below appropriately states: ‘‘It is obvious that 
[appellant] was mm a position to be easily over-bal- 
anced by any change in the motion of the car, and that 
as she toppled over, drawing the back of the seat to- 
ward her, the weight and twist of her body m falling 
a sufficient to break her hold.’’ (Emphasis sup- 
plied. 


And in the case at bar the weight and twist of appellee’s 
body in falling would be sufficient to break her ‘‘grab’’ of 
the back of her seat. In other words, appellee’s position 
of unbalance was such that the ordinary movements of the 
moving train caused her to fall and in falling her hand was 
pulled away from the cushioned back of her chair. But 
‘the usual and ordinary jerks, swaying and careening’’ of 
public conveyances are the risks passengers, including ap- 
pellee, assume. Schaller v. Capital Transit Co., 99 U. S. 
App. D. C. 253, 239 F. 2d 73, 74. And it was only the ‘‘or- 
dinary’’, ‘‘normal swaying and movement of the car’’ 
which the two passenger witnesses experienced at the very 
time appellee’s hold on the back of her chair came loose. 
They were in no way disturbed in their preparations to 
leave the train in Washington. (J. A. 67, 71.) 


Nor were the injuries sustained by appellee as a result 
of her fall on the train ‘‘additional facts and circum- 
stances’’ which tended to prove an unusual movement of 
the train. In Wiggims v. Capital Transit Company, 122 A. 
2d 117, the plaintiff claimed that the nature and extent of 
her injuries constituted ‘‘other circumstances’’ and were 
sufficient proof of negligence to entitle her to go to the jury. 
Those injuries were a lacerated hand, a sprained shoulder, 
a concussion, and a sprained back. In rejecting plaintiff’s 
contention the Municipal Court of Appeals for the District 
of Columbia stated (122 A. 2d, p. 119): 


* * * We have only plaintiff’s conclusion [‘‘started 
suddenly’’], weak at best, and testimony describing 
her injuries. This was not a sufficient evidentiary 
basis on which to predicate a verdict that the injuries 





29 


resulted from a start which was of unusual violence 
as to be beyond common experience. In plainer words, 
there was no proof of negligence.® 


Here appellee’s injuries were no more serious than those 
of plaintiff Wiggins. Appellee’s consisted of a simple 
fracture of a metatarsal bone of the left foot with a pos- 
sible flaking of bone from the fibula and a bruise on the 
forehead. Those injuries coupled with appellee’s descrip- 
tion of her fall were ‘‘no proof of negligence’’. In other 
words, her injuries did not aid her in the proof she was 
required to make of the basic fact of the cause of her in- 
juries being an unusual jerk, jolt or lurch of the train. 

In light of the foregoing, it is submitted that appellee 
has failed to prove that the cause of her accident was un- 
usual lurching, jerking, jolting or other extraordinary 
movements of appellant’s train. The most that can be said 
of her case is that it shows that she fell because of her 
being off balance combined with the normal train move- 
ments. But the ordinary jolting, jerking, and lurching 
movements of the train while it was in motion were neither 
in appellant’s control nor right of control. Those are the 
movements which are ‘‘of necessity incident to the opera- 
tion”? of a train. DeGiso v. Metropolitan Transit Author- 
ity, 325 Mass. 760, 90 N. E. 2d 346. Ordinary lurching, 
jerking and jolting cannot be prevented if a train is to 
move. Norfolk and Western Ry. Co. v. Rhodes, 109 Va. 
176, 63 S. EB. 445, 448; Richmond Greyhound Lines v. Ramos, 
177 Va. 20, 12 S. E. 2d 789; Connor v. Washington R. & 
E. Co., 43 App. D. C. 329; Schaller v. Capital Transit Co., 
99 U. S. App. D. C. 253, 239 F. 2d 73, 74; Wiggins v. Capi- 
tal Transit Co. (Mun. Ct. of App., D. C.), 122 A. 2d 117; 


5 The court distinguished Johnson v. Berkshire St. By. Co., 292 Mass. 311, 
198 N. E. 154 (1935). There other passengers had their heads thrown back 
with emphatic jerks and plaintiff had grabbed the back of a seat while stand- 
ing in the aisle before the ‘‘sharp and quick jerk and a swing to the left’’ 
of the bus. In the case at bar no passengers were affected and appellee 
“‘grabbed’’ the back of her seat while the train was making the motions 
complained of. 
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Norfolk & Western Ry. Co. v. Birchett, (C. A. 4, 1918), 
252 F. 512, 515. Thus, insofar as any train movements 
caused or contributed to the cause of appellee’s accident, 
appellee has failed to prove that such cause ‘‘was in de- 
fendant’s control or right of control’’. And in failing to 
make such proof there is not present in this case the second 
basic fact or necessary element which is required for the 
application of the res ipsa loquitur rule. Pennsylvania 
Railroad Company v. Pomeroy, 99 U.S. App. D. C. 272, 239 
F. 2d 435, 446, cert. den. __.... [Sos see , 259 L. W. 3328. 


And the third necessary element, which, according to the 
Pomeroy case, supra, must be proved if the res ipsa loquitur 
doctrine is to come into play, is that ‘‘the cause [of the acci- 
dent] was unlikely to do harm unless the defendant was 
negligent’’. That element is not present here. Here there 
is only evidence of ordinary, normal train movements and 
the appellee assumed the risks incident to them. Connor v. 
Washington R. & E. Co., 43 App. D. C. 329, 334; Schaller v. 
Capital Transit Co., 99 U.S. App. D. C. 253, 239 F. 2d 73, 
74; Wiggins v. Capital Transit Co., (Mun. Ct. of App. 
D. C.), 122 A. 2d 117; Norfolk and Western Ry. Co. v. 
Rhodes, 109 Va. 176, 63 S. E. 445; Richmond Greyhound 
Lines, Inc. v. Ramos, 177 Va. 20,12 S. E. 2d 789. Pertinent 
to the facts in this case is the statement of the Supreme 
Court of Pennsylvania in Hill v. West Penn Rys. Co., 340 
Pa. 297, 16 A. 2d 527 (1940), where at pp. 528-529 of 16 A. 
2d that court said: 


** * since it is not unusual for persons to lose their 
balance, while standing or walking in a moving trolley 
car if an ordinary or moderate jerk occurs, such as is 
necessarily incidental to the ordinary and customary 
operation of such cars, a fall occasioned under cireum- 
stances like those here presented is not so violent and 
unusual in character as to permit a jury to predicate 
on it alone a finding that the jerk was extraordinary 
and unusual and therefore the result of negligent op- 
eraiion. [Citing cases.] 
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The trial court in denying appellant’s motions for a 
directed verdict relied on the case of Capital Traction Co. 
v. Lyon, 57 App. D. C. 396, 24 F. 2d 262. There the plain- 
tiff, a passenger, was injured on a street car when it was 
traveling around the loop at 14th Street and Colorado Ave- 
nue in Washington, D.C. Plaintiff testified that on various 
occasions before the date of the accident he had ridden 
street cars around the loop, and that he was familiar with 
the lurch that took place when cars pass around the loop. 
He further testified that at the time he was injured the 
lurches of the car were very much greater than that which 
he usually experienced in going through the loop and that 
the speed of the car in passing through the loop was quite 
a bit faster than usual—that the car was going very fast. 
A witness for the plaintiff testified that he was a passenger 
on the ear on which plaintiff was injured. This witness 
further testified that he had been riding the street cars 
for five or more years; that the speed of the car in going 
into the loop at the time of the accident was greater than 
usual—it was unusually fast, that is, the car was going at 
a much higher rate of speed than cars usually went in going 
through the loop. And plaintiff’s witness also testified 
that the lurch which threw the plaintiff was more violent 
than was usually the case. 


To state the foregoing from the Lyon case is to show 
that it is not apposite here. There the plaintiff and his 
witness, accustomed to riding street cars through the loop, 
were in a position to compare the speed and movements of 
the car on the day of plaintiff’s accident with the speed 
and movements of the cars they rode on prior occasions. 
And they both testified that the speed and the lurch were 
much greater and unlike the speed and lurches they usually 
experienced. Such were ‘‘circumstances’’ other than de- 
scriptive words. 

But in the case at bar no comparison was made and so 


far as the record shows there was no basis for a comparison. 
All the appellee testified to was that just as she arose from 
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her seat the train made a ‘‘very sudden violent lurch’’ and 
that its movements were ‘‘serpentine’’. Here there is no 
comparison with other train movements; nor does appellee 
testify that the train was going faster than usual—in fact, 
she gave no testimony as to speed. 


On the other hand, as has been noted before, appellant’s 
evidence shows that its track and roadbed on which its 
train was operating were in good condition. While the 
track was curving, the curves were not excessive for the 
train. The diesel engines and the cars making up the 
train, as well as the appliances by which they were oper- 
ated and connected, were in good condition and safe. The 
crew, including the engineer and fireman, were experi- 
enced and skilled in their work. At the time the appellee 
was injured, the train was running at its usual speed, which 
was not excessive and was within the limits prescribed by 
appellant. And at that time the train was being operated 
and managed in the usual way; and the motions and move- 


ments of the train and the car in which appellee was 
riding were those that were usual in the running of the 
train. 


Thus, while in Capital Traction Co. v. Lyon, supra, there 
was evidence that the cause of plaintiff’s injuries were un- ° 
usual lurches of the street car, such is not the case here. 
It was the normal movements of the train that appellee 
experienced although by descriptive words she attempted 
to describe them otherwise. But her descriptive words were 
not proof of any unusual train movements. And those 
usual normal train movements and the risks incident there- 
to were assumed by appellee. Under the law of both 
Virginia and the District of Columbia she has no right 
to recover from appellant for her injuries. It was error 
for the trial court to deny appellant’s motions for a di- 
rected verdict and, subsequently, to deny its motion for 
judgment. 
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Il, ADDITIONAL ERROR COMMITTED BY TRIAL COURT. 


After denying appellant’s motions for directed verdict, 
the trial court committed additional errors in the course 
of submitting the case to the jury. Those errors are: 


1. Erroneous Instruction on Res Ipsa Loquitur. 


The trial court instructed the jury with respect to the 
doctrine of res ipsa loquitur as follows: 


You are instructed as a matter of law that if you 
find by a fair preponderance of the evidence that the 
plaintiff was injured as a result of an unusual or 
extraordinary lurch or jerk of the train, then there 
arises an inference that the proximate cause of the 
injury was some negligent conduct on the part of the 
railroad company. 


That inference is a form of evidence and if in con- 
sidering that inference as a form of evidence you 
find that negligence on the part of the defendant has 
been established and if there is no other evidence 
sufficient to overthrow it or if the inference and sup- 
porting evidence preponderates over contrary evi- 
dence it warrants a verdict for the plaintiff. 


Therefore, you should weigh any evidence tending 
to overcome that inference bearing in mind that it is 
the duty of the defendant to rebut the inference by 
showing that it did, in fact, exercise the highest degree 
of care within human foresight or that the accident 
occurred without being proximately caused by any 
failure of duty on its part. [J. A. 83.] 


Prior to the court’s giving of this instruction, appellant 
objected to it and stated at length its grounds for its 
objections. (J. A. 78-81.) While the trial court overruled 
those objections, it is submitted that they and the reasons 
therefor are meritorious and that it was, therefore, error 
to give the instruction. Appellant’s contentions now, as 
then, are: 
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(a) It was erroneous to give any instruction on the doc- 
trine of res ipsa loquitur for the reasons, heretofore stated 
in this brief, that the doctrine is not applicable in this case. 


(b) The trial court erred in instructing the jury that, 
as a matter of law, an inference arose that appellant was 
negligent if the jury believed by a fair preponderance of 
the evidence that the appellee was injured as a result of 
an unusual or extraordinary lurch or jerk of the train. 
That instruction that ‘‘there arises an inference’’ required 
the jury to treat the inference as being compelled. This is 
contrary to the law stated by the Supreme Court in 
Sweeney v. Erving, 228 U. 8. 233, at 240, where, it said 
‘<* * * the facts of the occurrence warrant the inference of 
negligence, not that they compel such an inference; * * *.”’ 
The court should have, as requested by appellant, expressly 
instructed the jury that they were not compelled to infer 
negligence. (J. A. 80.) 


(ec) The court, also, erroneously instructed when it 
stated ‘‘* * * if there is no other evidence sufficient to over- 
throw it [inference] or if the inference and supporting 
evidence preponderates over contrary evidence it warrants 
a verdict for the plaintiff. Therefore, you should weigh 
any evidence tending to overcome that inference bearing 
in mind that it is the duty of the defendant to rebut the 
inference by showing that it did, in fact, exercise the high- 
est degree of care within human foresight or that the 
accident occurred without being proximately caused by any 
failure of duty on its part.’’ But the law of the District of 
Columbia, contrary to the instructions, does not require 
the defendant (appellant) to rebut the inference. Sweeney 
v. Erving, 228 U.S. 233, 240. 


(d) While the court instructed the jury generally on the 
burden of proof, it denied appellant’s request that the jury 
be particularly instructed that the res ipsa loquitur doc- 
trine does not create a presumption of negligence on de- 
fendant’s part but that the burden remains on the plain- 
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tiff to prove it. (J. A. 81.) In refusing that request, 
it is submitted, the court erred. In Martin v. United States, 
96 U.S. App. D. C. 294, 297, 225 F. 2d 945, 948, this Court 
stated: ‘Res ipsa simply means that there arises from the 
circumstances of the accident an inference of negligence, 
which is not a presumption * * *’’, (Emphasis supplied.) 


2. Erroneous Instruction as to Degree of Care Required 
of Appellant. 


At the time of settling instructions appellant objected to 
appellee’s Prayer No.1. (J. A. 78, 79.) That Prayer as 
granted by the trial court, and which the court read to the 
jury in substantially the same form as it was offered, 
stated: 


At the time of the accident in question the defendant 
railroad company was a common carrier operating a 
railroad passenger train on which the plaintiff was a 
passenger for hire. As a common carrier the defend- 
ant railroad company was required by law to use the 
highest degree of care for the safe carrying of plain- 
tiff as a passenger. This highest degree of care which 
the law places upon a common carrier does not make 
the common carrier an insurer of the passenger’s 
safety but it does require the common carrier shall 
exercise extraordinary vigilance for the purpose of 
protecting its passengers against injury and for the 
safe carriage of its passengers. Proof of even slight 
negligence established liability for resulting injuries to 
a passenger. [J. A. 82.] 


Appellant’s objection to the instruction then, as now, 
is that it imposed on appellant a standard of conduct not 
recognized by the law of Virginia, that is a standard of 
conduct of a higher degree than is required by Virginia 
law. The appellant’s standard of conduct is controlled by 
the law of Virginia since the accident happened there. 
Rubenstein v. Williams, 61 App. D. C. 266, 61 F. 2d 575; 
United States v. Morrow, 87 U.S. App. D. C. 84, 182 F. 2d 
986. A very recent statement of the standard of conduct 
imposed on a common carrier in Virginia is found in Crist 
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v. Washington, Virginia and Maryland Coach Co., 196 Va. 
642, 85 S. E. 2d 213 (Va. 1955). At page 215 of 85 S. E. 
2d, the Supreme Court of Appeals of Virginia said ‘‘* * * a 
common carrier must exercise the highest degree of prac- 
tical care for the safety of its passengers, but this degree 
of care does not mean that the carrier is an insurer of its 
passengers’ safety or require of it perfect human care.’’ 
For the trial court to have gone beyond the standard laid 
down by the Virginia court and impose upon appellant the 
duty of exercising ‘‘extraordinary vigilance’? and the 
‘highest degree of care’’, without limiting the latter to the 
highest degree of ‘‘practical care’’, was to disregard the 
law of Virginia and thus to commit error. 


3. Verdict Contrary to the Evidence. 


At the time appellant moved for judgment notwithstand- 
ing the verdict, it also moved for a new trial on the 
grounds, among others, that the verdict was (a) against 
the weight of the evidence; (b) contrary to the preponder- 
ance of the evidence, and (c) contrary to the evidence. The 
trial court denied the motion for a new trial and in this 
it erred. 


From the record in this case, it is apparent that not only 
was the verdict contrary to the preponderance of the evi- 
dence and the weight of the evidence but that it was con- 
trary to all the evidence. In other words there was no 
evidence that the train was jerking and jolting extra- 
ordinarily or unusually but rather the evidence was all to 
the effect that the train’s movements were normal and 
necessary. Verdicts contrary to the weight and the pre- 
ponderance of the evidence should be set aside and a new 
trial granted. Sec. 13-221, D. C. Code, 1951; Metropolitan 
Railroad Co. v. Moore, 121 U. 8. 558, 568-570; Magee v. 
General Motors Corp., 213 F. 2d 899, 900 (C. A. 3, 1954). 


Il. OTHER REVERSIBLE ERROR. 


In addition to the foregoing, the following were the re- 
versible errors committed by the trial court: 
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l. The Verdict Was Excessive. 


Another ground on which appellant sought a new trial 
was that the verdict of $10,000.00 was excessive. 


Appellee’s proof of damages were limited to $50 for 
three pairs of shoes and $301.51 for medical care and hos- 
pitalization, or a total of $351.51. (J. A. 11,16.) She has 
no permanent injuries and she told one of the medical 
witnesses that she was well. (J. A. 19-20.) She did not 
testify that because of her injuries she could not work. 
In fact prior to the accident, from December 1953 until the 
middle of March 1954, she lived in New York without 
working. She only worked for four or five weeks before 
she left for Florida in April 1954, immediately prior to 
her accident. (J. A. 9.) Her injuries consisted of a 
simple fracture of a metatarsal bone and a possible flaking 
of bone from the fibula, and a bruise on the forehead. (J. A. 
12, 14, 15, 16) She was required to use crutches for less 
than four months. And for that the jury awarded the 
plaintiff $10,000. Such damages are excessive and should 
not be permitted to stand. Sec. 13-221, D. C. Code, 1951. 
‘¢ Rjefusal to set aside a verdict which is grossly excessive 
constitutes an abuse of discretion reviewable on appeal 
** *.? Virginian Ry. Co. v. Armentrout, 166 F. 2d 400, 
408 (C. A. 4, 1948). 


2. Erroneous Instruction Covering Future Costs for Medical 
Examinations, Attention and Care, and for X-Ray Pictures. 


The trial court erred in giving, over appellant’s objec- 
tion, appellee’s Prayer No. 3, as revised by the court, 
wherein the jury were instructed that if their verdict was 
in favor of the appellee she could be given the reasonable 
value of the cost to her for medical ‘‘examination, atten- 
tion and care as is reasonably certain to be required to be 
given in her future treatment, if any, and including in such 
care X-ray pictures reasonably necessary.’’ (J. A. 84, 78) 
There is no evidence in the record on which to base such 
instruction. The doctors’ testimony was that there was 
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nothing wrong with the appellee neurologically (J. A. 
19); that the patient had no permanent disability from 
the injury to the left foot (J. A. 21); that appellee 
complained of no tenderness in left foot (J. A. 18), 
or very minimal tenderness on pressure on the foot, which 
was of normal contour and together with the left ankle had 
full range of motion (J. A. 20-21.) Plaintiff stated to 
one of the medical witnesses that she was well (J. A. 
19-20.) The court committed error in instructing with 
respect to costs of future medical care. The record is 
entirely devoid of any evidence on the need or possible 
need for future medical care. Indeed, the record makes 
a positive showing of a complete cure. In such circum- 
stances this instruction should not have been given. Kas- 
mer v. Sternal, 83 U. S. App. D. C. 50, 165 F. 2d 624. 


3. Erroneous Instruction Covering Loss of Income. 


In giving appellee’s Prayer No. 3, as revised by the court 
(J. A. 84), the jury were instructed that in the event 
they found for the appellee they were ‘‘to compensate the 
plaintiff for the reasonable value of the time lost by the 
plaintiff from her work and caused by her injuries’’. Ap- 
pellant objected to the instruction (J. A. 78.) In dis- 
cussing hereinbefore the matter of the excessive verdict, it 
was pointed out that there is no showing in the record that 
appellee lost any time from her work. The record being 
devoid of such evidence, it was error to instruct the jury 
with respect to compensating appellee for time lost from 
her work. Kasmer v. Sternal, 83 U. S. App. D. C. 50, 165 
F. 2d 624. 
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CONCLUSION 
In view of the foregoing: 


1. The judgment of the District Court should be reversed 
and this action remanded with directions to enter judg- 
ment for the defendant. 


2. Or, alternatively, the judgment of the District Court 
should be reversed and this action remanded with direc- 
tions to set aside the verdict and grant a new trial. 


Respectfully submitted, 


Wim B. Jones, 
Grorce E. Hamiiron, III, 


Counsel for Appellant. 


Of Counsel: 
HAMILTON AND HamItron. 
June, 1957. 
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JOINT APPENDIX 


(Filed October 19, 1954) 


IN THE UNITED STATES DISTRICT COURT FOR THB 
DISTRICT OF COLUMBIA 


Civil Action No. 4457-754 


Leontine Rue, Midston House, 22 E. 38th Street, 
New York, New York, Plaintiff 


Vv. 


PENNSYLVANIA Rarzoap Company, a corporation, 626 14th 
Street, N. W., Washington, D. C. 


and 


Seapoarp Am Line Rarzoap Co., a corporation, 
1625 K Street, N. W., Washington, D. C. 


and 


RicHMonpD, F’repericessure & Potomac RarRoap Co., 
a corporation, 814 Connecticut Avenue, N. W. 
Washington, D. C., Defendants 


Complaint 
(Damages—personal injuries to passenger) 


1. This is an action to recover the sum of $25,000.00 and 
is within tha jurisdiction of this Court. 


2. On or about June 21, 1954 plaintiff was a passenger 
on a railroad train for which she had originally purchased 
a round-trip ticket in New York City from the Pennsylvania 
Railroad Company approximately one month previous 
thereto as a passenger upon a train known as the Silver 
Meteor. The ticket provided for a reserved seat upon said 
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train for her to be taken in New York City via the line of 
Pennsylvania Railroad Co., Seaboard Air Line Rail- 
road Co. and Richmond, Fredericksburg & Potomac Rail- 
road Co., to Florida and return. In the operation of said 
train the defendants were joint enterprizers. Personnel 
on the train was changed from time to time but plaintiff 
has'no knowledge whether the employees of any particular 
defendant were in charge thereof at the time of her injuries 
hereinafter set forth. 


3. Plaintiff avers that on or about June 21, 1954 she 
boarded the Silver Meteor for the return trip to New York 
City. She further states that while a passenger thereon 
and when the train reached the point when it was within 
twenty to thirty minutes distance from the District of Co- 
lumbia and while in the State of Virginia and while she 
was in the act of arising from her seat to eventually go to 
the dining car the train gave a sudden unexpected jerk or 
a sudden unexpected lurch or a series thereof of such force 
and violence as to cause her to be thrown the entire width 
of the train striking her head and body upon the opposite 
side. Plaintiff avers that the train was negligently and 
carelessly operated and maintained by some or all of the 
defendants as a consequence of which she suffered the afore- 
said accident. 


4, As a direct result of defendants’ negligence the plain- 
tiff suffered a fracture of her foot, injuries to her head and 
brain, torn and damaged tissue, shock to her nervous sys- 
tem, besides other and further injuries, some or all of which 
are permanent. In an effort to be cured of her injuries 
plaintiff has incurred large expenses for doctors and medi- 
cines and will comtinue to do so in the future. Plaintiff 
further avers that her earning capacity has been damaged 
and that she has lost the earnings of her employment and 
will continue to do so in the future. Plaintiff has been dam- 
aged in the sum of $25,000.00. 
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Wherefore plaintiff demands judgment against the de- 
fendants and each of them in the sum of $25,000.00 besides 
costs. 

/s/ AgTHuR L. WILLCHER 
Arthur L. Willcher and 
Bernard Shankman 

Attorneys for plaintiff 
Investment Building 
Washington, D. C. 


Plaintiff demands a trial by jury. 


/s/ AzTHuR L. WILLCHER 
Arthur L. Willcher 


(Filed November 5, 1954) 
Answer of Defendant Richmond. Fredericksburg and 
Potomac Railroad Company 
Defendant, Richmond, Fredericksburg and Potomac Rail- 
road Company, by its Attorneys, answers the complaint filed 
herein as follows: 
First DEFENSE 
The complaint fails to state a claim upon which relief 
can be granted. 
Sreconp DEFENSE 


Defendant answers the numbered paragraphs of the com- 
plaint as follows: 


1. Defendant admits the allegations set forth in para- 
graph numbered 1 of the complaint. 


2. Answering paragraph numbered 2 of the complaint 
defendant denies that in the operation of the train it and 
the other defendants were joint enterprisers. Defendant 
admits that personnel on the train was changed from time 
to time. Defendant alleges that it is without knowledge or 
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information sufficient to form a belief as to the truth of the 
remaining averments of paragraph numbered 2 of the 
complaint. 


3. Defendant denies the allegations set forth in para- 
graph numbered 3 of the complaint. 


4. Defendant denies the allegations set forth in para- 
graph numbered 4 of the complaint. 


5. Defendant denies that plaintiff is entitled the amount 
claimed or any part thereof. 


Turp DEFENSE 


Defendant alleges that plaintiff’s injuries were the result 
of her contributory negligence. 


Wuererore, the premises considered, defendant prays 
that the complaint be dismissed with costs. 


HaMILTon anp HaMILTon 
By Wo. B. Jones 
916 Union Trust Building 
Washington, D. C. 
Attorneys for Defendant 
Richmond, Fredericksburg 
and Potomac Railroad 
Company 





(Filed December 15, 1956) 


Defendant Richmond, Fredericksburg and Potomac Railroad 
Company’s Motion for Judgment or, in the Alternative, for 
a New Trial 
I 


Defendant Richmond, Fredericksburg and Potomac Rail- 
road Company, through its attorneys, moves the court to 
set aside the verdict and the judgment entered thereon in 
the above-entitled action on December 4, 1956, and to enter 


a en 


} 








5) 
judgment for defendant in accordance with its motion for 
directed verdict, and for grounds thereof states as follows: 


1. Under the law applicable to this case, the defendant 
was entitled to a directed verdict. 


2. There was no evidence of negligence on the part of the 
defendant. 


3. The verdict is contrary to the evidence. 


4, The evidence is insufficient as to negligence to support 
the verdict. 


5. The verdict is contrary to the law. 


6. The verdict is contrary to the law and the evidence. 


LT 


In the alternative, defendant Richmond, Fredericksburg 
and Potomac Railroad Company, through it attorneys, 
moves the court to set aside the verdict and the judgment 
entered thereon in the above-entitled action on December 
4, 1956, and to grant defendant a new trial on the following 
grounds: 


1. The verdict is contrary to the evidence. 
2. The verdict is against the weight of the evidence. 


3. The verdict is contrary to the preponderance of the 
evidence. 


4. The verdict is contrary to law. 
5. The verdict is contrary to the law and the evidence. 


6. The verdict is excessive. 


7. The court erred in applying the res ipsa loquitur 
doctrine and instructing the jury with respect to it. 


8. The court erred in failing to properly define the res 
ipsa loquitur doctrine in instructing the jury. 





6 


9. The court erred in instructing the jury that defendant 
as a common carrier by railroad was required to exercise 
extraordinary vigilance for the purpose of protecting 
passengers against injury. 


10. In face of the positive evidence that plaintiff was 
cured of her injuries, the court erred in instructing the 
jury ‘with respect to compensating the plaintiff for future 
costs for medical examinations, attention and care, and 
for X-ray pictures. 


11. In the absence of evidence that plaintiff, as a result 
of her accident on defendant’s train, lost any time from 
her work, it was error for the court to instruct the jury 
with respect to compensating the plaintiff for lost income. 


These motions are based upon the record and proceedings 
in this case, including defendant’s motions, objections and 
requests for instructions. 


HamiI“ton anp Hamiutron 
By /s/ Wm. B. Jones 
Attorneys for defendant 


To: Arthur L. Willcher, Esq. 
Bernard Shankman, Esq. 
Investment Building 
Washington, D. C. 
Attorneys for Plaintiff 


Please take notice that the above motions for judgment 
or, alternatively, for a new trial will be called to the atten- 
tion of the Honorable Charles F. McLaughlin, United 
States District Judge, at a time set by the Clerk of said 
Judge or as soon thereafter as counsel may be heard. 


Haminton anp Haminron 
By /s/ Wn. B. Jones 
Attorneys for defendant 
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(Filed February 4, 1957) 
Order 


‘This matter having come on for hearing on the Motion 
of the Defendant for Judgment Notwithstanding the Ver- 
dict and on the Motion of the Defendant for a New Trial, 
and the Court having heard the oral arguments on each 
motion, of counsel for Plaintiff and Defendant respectively, 
and having considered all of the written Points and 
Authorities on each motion filed herein by counsel for the 
parties hereto, and being fully advised in the premises, 
it is by the Court this 4th day of February, 1957 


OrpERED, that the above Motion of Defendant for Judg- 
ment Notwithstanding the Verdict, be and the same is 
hereby overruled, and it is 


FurtHer ORpDERED, that the above Motion of Defendant 
for a New Trial, be and the same is hereby overruled. 


/s/ Cartes F. McLavexuin 
Judge 


(Filed March 6, 1957) 
Notice of Appeal 


Notice is hereby given this 6th day of March, 1957, 
that Richmond, Fredericksburg and Potomac Railroad 
Company, defendant, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 4th day of December 
1956 in favor of Leontine Rule, plaintiff against said 
defendant, Richmond, Fredericksburg and Potomac Rail- 
road Company. 

Wo. B. Jones 
Attorney for 
Defendant, Richmond, Fredericksburg 
and Potomac Railroad Company. 
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(Filed December 4, 1956) 
Verdict and Judgment 


This cause having come on for hearing on the 28th day 
of November, 1956, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Rurs A. Ketiy Myrra L. JoHNSON 
Rose R. McIuwarne Francis W. OLiver 
James H. Fercuson NarHan Bick 

Joun A. SanFrorD Henry T. Haynes, Jr. 
Tueresa E. H. ScHOFIELD Van Buren SKIPPER 
Wun C. Stewart Mary HE. Ranparu 


who, after having been duly sworn to well and truly try 
the issues between Leontine Rule, plaintiff and Richmond, 
Fredericksburg, & Potomac Railroad Co. A Corp., defend- 
ant, and after this cause is heard and given to the jury in 
charge, they upon their oath say this 4th day of December, 
1956, that they find the issues aforesaid in favor of the 


plaintiff and that the money payable to her by the defendant 
by reason of the premises in the sum of Ten thousand 
dollars ($10,000.00) 


WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of Ten thousand dollars 
($10,000.00) together with costs. 


Harry M. Hout, Clerk, 


By /s/ Joun F. Burke 
Deputy Clerk. 
By direction of 
Judge Cuartes F’. McLavcHuin 
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4 EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
, Leontine Rule 


* * * * 5 * % * * * 
Direct Examination 
By Mr. Willcher: 


* em aa * * * * «@ * 


6 Q. Miss Rule, drawing your attention to some time 
in 1954 did you have occasion to go to the State of 
Florida? A. Yes, sir. 
Q. When did you go there? <A. I went April 15th. 
It was when the rates went in. I think it was 
7 April the 15th. 


e * * * * * * * * ® 


Q. How long had you lived in New York before you had 
gone to Florida? A. I had come to New York in December 
of ’53 to be married. 

Q. Your prospective husband died, did he? A. Yes, 
he did. 

Q. Were you employed at that time? A. No, sir. 

Q. How long did you remain in Florida? A. Correction. 
Just after I went to Florida is when I worked for ‘‘Keep 
America Beautiful’’, about four or five weeks before I 
went to Florida. 

Q. How long did you remain in Florida? A. From April 
15th until June 20th. 


* * * % * * * & * 


8 Q. And when was it your intention to return to 
New York? A. My intention was to return around 
about the 20th of June. 

Q. Did you return at that time? A. Yes, sir. 

Q. And what train did you proceed—did you occupy? 
A. I took the train in Florida on the 20th of June for 
New York. 

Q. Do you recall what coach you were in? A. I was in 
19-W. Returning, Mr. Willcher? 
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Q. Yes. A. Yes, 19-W. 

Q. Do you know the number of the train? A. 
9 No, sir. Silver Meteor. 

Q. And where did you board that train? A. 
Tampa, Florida. 

Q. Do you recall the number of the seat that you had? 
A. No, but it was in the front of the car, going forward. 

Q. Now, could you describe the interior of that particular 
ear for us all? A. Well, it was like a usual train only on 
the righthand side—on the lefthand side it had a seat riding 
backward and one riding forward. 

On the opposite side there was a seat riding forward but 
the one riding backward was missing, left an open area 
there. 

Q.' Can you describe the type of seat that you occupied? 
A. It was a seat that you could recline, press, you know, 
and it would go back so that you could rest. 


® * * * * * * * * bal 


11 Q. Now, Miss Rule, as best you can, would you 

- tell the Court and jury in your own words what 
transpired on that train from the time that you boarded 
it in Florida on June the 20th, until you arrived in the 
District of Columbia sometime on June 21st? 


-12 A. It was no unusual happenings at all; just the 

regular, you know,—I kept pretty much to myself 

and went to bed that night, you know, in the reclining chair. 

The next morning I woke up and decided it was time to 
go into breakfast, and I got up to— 

Q. Do you recall what time that was? A. I would say 
it was before six o’clock, I believe, to the best of my recol- 
lection. I would say about 5:45 or 5:30, but I started to 
the restroom—as I got up out of the chair, just as I got 
up the train made a very violent sudden lurch. 

I grabbed hold of the back of the seat with my left hand 
and was torn loose and thrown against the car on the 
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opposite side, struck my head here either in the window 
or on the window ledge, window frame; was knocked 
down; tried to get up from the floor and was stunned, I 
suppose, and hurt so badly that I fell again. 

So a man down the car saw me and came to help me. 
It was no one sitting right near where I was hurt. But it 
was in this area where this—where there was no seat for 
me to be thrown against or thrown into. 


™ * * * * * * * * 


Q. How many pairs of those special shoes did you 
purchase? <A. I had about three pair of them. 
Q. And what did you pay for them? A. They cost me, 
I would say, around about $90. 


Joseph R. Young 
* * * * * 
By Mr. Willcher: 


Q. Your name is Doctor Joseph Rogers Young? A. That 
is correct, sir. 

Q. And you are a practicing physician and surgeon in 
the District of Columbia and have been for many years? 
A. Since August, 1930. 

Q. Doctor, you are connected with the Casualty Hospital 
in the District of Columbia? A. Chief of Staff and Chief 
Surgeon at Casualty Hospital. 

Q. Do you specialize in any particular branch of medi- 
cine? A. Surgery. 

Q. Doctor, did there come a time when you saw as a 
patient Miss Leontine Rule? A. Yes, sir. 

Q. Do you recall when that was? <A. June 2ist, 1954. 

Q. Where did you see her? A. In the emergency depart- 
ment of Casualty Hospital. 

Q. Does your record indicate what time of day or night 
it was you saw her? <A. Well, I saw her sometime in the 
morning. She arrived at the hospital at 8:25 a.m. and 
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39 Isaw her after the x-rays had been taken, probably 
within the hour. 

Q. Did you receive a history from Miss Rule as to her 
condition? A. Yes, sir. 

Q. What was the history you received, Doctor? A. The 
patient was a passenger on a railroad train known as the 
Silver Meteor which was about one half hour out of the 
District of Columbia when the train lurched and she ap- 
parently struck her head and injured her left foot. 

Q. Did you examine the patient? A. I did. 

Q. What did your examination consist of? A. Attention 
was directed to her points of complaint which were the 
head where she had a contusion or a bruise on the forehead. 
And she had some swelling and tenderness of the left 
foot and ankle. 

The examination was otherwise negative. 

Q. Now, from your—I forgot to ask you one thing. 

Did you read the x-rays or have the x-rays read to you, 
Doctor? A. Yes, sir. X-ray examination had been made 
at the time that I saw her and I reviewed these x-rays with 
the radiologist. 

Q. And what did those x-rays reveal to you? A. The 

x-rays revealed to me a fracture of the fifth meta- 
40 tarsal bone of the left foot. That is the bone behind 

the small toe on the left foot on the outer side of 
the foot. In medical terms it is described as a transverse 
fracture of the proximal portion of the fifth metatarsal 
bone. 

In addition, there was a small boney chip located on the 
outer side of the ankle, left ankle, which was interpreted 
as a flake fracture or an avulsion fracture. That means 
a piece of bone had been torn from this bone which—the 
smaller bone of the leg which we call the fibula. 


” * * * Sd * * * e a 


41 . Q. What would be suitable treatment, Doctor? 
A. Well, what I would have done in a case like this, 
I would have applied cold applications to the outer side 
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of the foot and ankle and elevated the extremity until such 
a time that the swelling had receded and then at this time 
I would have applied a plasterparis boot into which I 
would have incorporated a rubber heel-like, made a walking 
cast out of it. ° 

And then, of course, we would have kept her under 
observation for the head injury. 

Q. Doctor, this fracture of the metatarsal bone in the 
foot there, is that one of the bones which is weight- 
bearing? <A. Yes. 

Q. And can you tell us normally speaking how long it 
is before a person is able to put their full weight upon that 
bone after it is fractured? A. I think that would be rather 
difficult because that varies a great deal with the individual 
and with their powers of healing. 

But I don’t think you can have any rule of thumb about 
that. Sometimes it takes quite a while and sometimes they 
walk within a reasonable short period but in any event, 
I don’t think the patient should walk on a fracture of this 

type for a period of at least four to six weeks follow- 
42 ing the fracture. 

Q. Doctor, I don’t know whether or not you men- 
tioned whether there was any soft tissue damage or injury. 
A. Yes, sir, I did mention the swelling and the tenderness 
which indicated that there had been some soft tissue damage 
and the nature of the fragments of the fracture indicated 
to me that she had what we call a sprained fracture. 

Her foot had been turned in and some of the ligaments 
had been damaged and that it had torn the bone. 

Q. Doctor, what is a sprain? A. A sprain is a damage 
to the structures around a joint, which structures around 
the ankle joint consist of, of course, the bone, the muscle 
and the ligaments. And these when as a result of force 
being applied in an abnormal manner there is a stretching 
of these structures, that is a minor sprain and then as 
the more force is applied there is sometimes a tearing of 
these structures and that is a more severe sprain, 
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Q. And is that the type of sprain you found here? A. 
Yes. This was a rather severe sprain because it not only 
tore the ligament but also did some damage to the bone, 
two bones, as a matter of fact. 


+ ™* * * * * * * * * 


44 Q. If the ligament is torn away from the bone 
it sometimes takes with it a flake or portion of the 
bone? A. That is correct. 

Q. And is that what is meant when you say an avulsion? 
A. Yes. Avulsion means, of course, to carry away. 

Q. And that—is that what happened in this case? A. 
That is our concept. Now, I am drawing that conclusion 
from the history of the case and from the x-ray findings. 
Now, the fracture of the fifth metatarsal is beyond any 
reason of doubt a recent fracture. That little bit of flake 
or bone from the fibula may or may not have been recent. 

I mean, that could have been before. Iam not sure. But 
the fracture of the fifth metatarsal, I am sure, is recent. 

Q. There was nothing in the history of Miss Rule that 
you received which would indicate that the avulsion frac- 
ture came from anything other than this fracture, was it? 

A. That is correct, no history of any previously. 
45 Q. And in your opinion was this a result of her 

injuries on the train? A. I believe it was a result of 
the injuries and if the history is correct about being injured 
on the train, then, of course, I would say that that was a 
result of the injury on the train. 


* * bad s * * * * * & 


51 Cross-Examination 


By Mr. Jones: 
a * * * a * © * e 
52 Q. Doctor, your examination of Miss Rule’s skull 


did not reveal any evidence of a fracture, did it? 
A. I have the x-ray films there and they did not reveal 
any evidence of fracture nor any abnormalities. 
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Q. Nor any abnormalities? A. Yes, sir. 
Q. Now, the fracture of the metatarsal bone was a 
53 ~—s simple fracture with the fragments in satisfactory 
position. 
Isn’t that correct, sir? A. Yes, sir. 


53 Redirect Examination 


By Mr. Willcher: 
55 Q. But you did find irrespective of the x-ray that 


she had received a blow to the head? <A. Yes, sir. 

Q. And that blow resulted in the contusion or abrasion 

or whatever you described it as? A. A contusion of the 
forehead. 


* sd * & * * * e e e 


56 Q. A blow severe enough to cause an abrasion or 
contusion would be severe enough, would it not, 
Doctor, also to cause a concussion? A. Yes, sir. 


* * * * ” * * * * * 


Q. So that if a person becomes dazed or unconscious as 
a result of a blow that indicates to you an alteration and 
a concussion. 

Is that correct? A. The concussion is an expression of 
the alteration in the function of the brain. 

Q. And that is caused by the soft tissue of the brain 

hitting the hard tissue of the skull. 
57 Is that it? A. That may be it or it may be actually 
a tearing of the brain tissue or it may be hemorrhage 
and any number of things may happen. 

Q. Now, from the history that you received from Miss 
Rule and your examination of her you were of the opinion 
that she had suffered a concussion, were you not? A. At 
the time that I examined the patient it was sometime after 
the accident. She was perfectly clear and conscious at 
that time. 

And we did not find any abnormal neurological signs. 
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59 Recross-Examination 
By Mr. Jones: 


Q. You did not find any concussion at the time you saw 
the patient, any evidence of concussion? A. I found—we 
found evidence of a blow to the head. 

Q. A contusion? A. Yes, sir. 

Q. But not a concussion? A. But we found no neuro- 
logical, as we call it, no evidence of any disfunction of 
the brain. 


Redirect Examination 


By Mr. Willcher: 
& e * * te % + * * & « 
60 Q. Doctor, I think it is correct, is it not, to say that 
your testimony concerning a contusion is something ) 


that you recollect and it is not contained in the 
61 record itself? A. No, sir, the contusion of the fore- 
head is contained in the record here. 

Q. Is it? Would you mind showing me that? I over- 
looked it probably. A. Contusion of the forehead and this 
is the original record. This is information taken from 
this and a sort of duplicate. 

Mr. Willcher: I have no further questions. 


Leontine Rule 
Direct Examination (Resumed) : 


* * s B * * * * = * 


64 The Court: Does that include the Presbyterian 
Hospital? 

Mr. Willcher: Yes, sir. 

The Court: $301.51. 

Mr. Willcher: That includes the two doctors that I have 
mentioned and the two hospitals. 

The Court: What is the individual amount on the Medical 
Center bill? 

Mr. Willcher: No, I don’t— 
The Court: If you have the totals, alright. 
Proceed with the examination. 
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By Mr. Willcher: 


Q. Miss Rule, you did not return to work then, as I 
understand it, until January of the following year, is that 
correct? A. That is correct. 

Q. At that time you went to work for Loew’s Incorpo- 
rated? A. Right. 


a oT e * & ® * * * a 
65 Dr. John P. Gallagher 
a sd e * a * * a * @ 


Direct Examination 
By Mr. Willcher: 


Q. And you are a licensed physician practicing in the 
District of Columbia? A. Yes. 
Q. And have been for a number of years, is that correct? 
A. Yes. 
Q. Do you specialize in what particular branch of 
66 medicine? A. The surgical treatment of the dis- 
eases of the nervous system. 
Q. Is that what is known as neurosurgery? A. Yes, sir. 
Q. Doctor, did you have occasion to examine Leontine 
Rule a day or so ago at the request of the defendant? 


A. Yes, sir. 
76 Q. Doctor, did you make an examination of Miss 
Rule? <A. Yes. 


Q. What did your examination consist of, Doctor? A. 
It consisted of a review of the status of her central and 
peripheral nervous system, as well as a few additional 
observations regarding certain pertinent physical features. 


Q. Would you mind telling us how you go about exam- 
ining this nervous system? A. Yes. The nervous system 
is examined by means of instruments so that the status of 
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the nerves related to the brain directly, the status of other 
nerves emanating from the spinal cord, and of other nerves 
entering and leaving the extremities are tested for by 
means of various devices. 
Q. And in addition to examining her nervous 
(1 system, is there anything else you examined, Doctor? 
A. Her right shoulder was examined, her left ex- 
tremity, and her head in its external aspects. 


» * * * * * * * * * 


Q. And what did you find as a result of your physical 
examination? A. She presented evidences of rather severe 
soreness and stiffness in the region of the right shoulder 
joint. Her blood pressure was normal. The head externally 
was normal, with specific reference to the left forehead area. 

I will try and edit this as I go along for the sake of 
the Jury. 

The left foot was also inspected, and this member did 
not reveal any tenderness over the front or back portions 
of it, nor was there any sign of any evidence of tenderness 
over the ankle joint or the adjacent lower leg. 

Now, her mental status was reviewed and found to be 
normal. The nerves emanating from the brain and inner- 
vating the face were examined and found to be normal. 

Her extremities, so far as motor strength, reflexes, and 
so on, were examined and found to be normal. Sensation 
over the trunk and extremities, together with coordination 
of her limbs, were all examined and found to be normal. 


88 Mr. Willcher: I think I said she had a contusion 
of the head; and I will amend the question by inelud- 
ing the fact that there was an X-ray which showed no 
fracture of the skull. 
The Witness: Well, I could conclude, hypothetically, that 
she! had sustained an injury to her head and an injury to 
her left foot. 
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By Mr. Willcher: 


Q. What would be the nature of the injury she sustained 
to her head, Doctor? A. Possibly a cerebral concussion. 


* bid ah * * * * % * aa 


Q. Can you tell us what condition would cause a 

pain to persist over a period of June 21 or 22 to 

sometime in January? A. Inall probability what happened 

was that she sustained a scarring or a healing process in 

a sub-surface fashion, involving some of the tissues over 

the forehead, and that that scar tissue is producing an 
irritation of the nerves innervating the skin. 

Q. Can you tell us, Doctor, whether, in your opinion, 
she was disabled or not from carrying out the normal duties 
of an office secretary during that period of time from 
June of 54 to January of ’55? 

Mr. Jones: What is the Doctor basing his opinion on? 
I object, Your Honor. 

The Court: He may answer of his best judgment. 

The Witness: If the history is correct— 

Mr. Jones: I object to reference to the history. The 
history is out of this case, Your Honor. 

The Court: You will have to base your answer, Doctor, 
upon the hypotheses contained in the hypothetical question 
and your examination. 

The Witness: Hypothetically, then, I would assume that 
she might have been disabled over a period from June 1954, 

the date of the accident, until the following January, 
90 5D, about seven months. 


Cross Examination 
By Mr. Jones: 


Q. On November 26, 1956, Doctor, the date of your exam- 
ination of Miss Rule, your findings were that there was 
nothing wrong with her neurologically? A. That is correct. 

Q. On November 26, 1956, at the time of your examina- 





20 


tion of Miss Rule, didn’t she tell you that she was well? 
A. Yes. 

Mr. Jones: That is all. 

Mr. Willcher: I have no further questions. May this 
witness be excused, Your Honor? 


oe * * ee * * 
Robert C. Rush 


91 Direct Examination 
By Mr. Willcher: 


Q. Would you give the Court and Jury your full name, 
please, Doctor? A. Robert C. Rush, R-u-s-h, 1726 Eye 
Street, N. W. 

Q. You are a licensed practicing physician in the District 
of Columbia? A. I am, sir. 

Q. And have been for how long, Doctor? A. Since 1941. 


Q: Do you specialize in any particular branch of medi- 
cine? A. My practice is limited to the surgery of bones 
and joints. 

Q. Doctor, at the request of William B. Jones, did you 
have occasion to examine Leontine Rule about the 26th of 
November of this year? A. I did, on the 26th of November. 


° s & * * * * * * at 


Q. I say, what your examination consisted of, and 
92 what the examination revealed. A. Yes, sir. The 
patient was examined because of injuries suffered 
to her foot in June of 1954. On examination that day, 
she complained of some pain in the lateral portion, the 
outer side of the foot, and the ankle, and did have some 
mild tenderness on pressure over the fifth metatarsal, 
which is the bone which had been fractured, and which is 
the bone on the outer side of the foot. 
On examination, the foot was of normal contour, was 
a full range of motion of the foot and ankle, and very 
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minimal tenderness on pressure over the proximal end 
of the fifth metatarsal. 

I did not feel the patient had any permanent disability 
from the injury to the left foot of June of 1954. 


* * * * * * * * * * 


Q. Did you move or manipulate the foot and ankle? A. 
Manipulation of the foot revealed the tenderness 
93 described as being over the fifth metatarsal. 

Q. Would you mind telling us, Doctor, how you 
found this tenderness? How you could discover it or see 
it or feel it? A. Tenderness can’t be seen or felt. It is 
a reaction of the patient. A complaint of pain on pressure 
by the examiner; and on pressure over the particular area 
described, the patient complained of pain. 

Q. Doctor, as a trained physician specializing in your 
specialty for, roughly, fifteen years, you can tell, I pre- 
sume, when a complaint is real or imaginary; can’t you, 
Doctor? A. Most times. 

Q. And when you examined this patient, you did find 
this evidence of tenderness over the fifth metatarsal bone? 
A. On her complaint, yes. 

Q. Doctor, you received a history that the injury had 
occurred in June of 754; did you not? A. I did. 

Q. And in November of ’56, which is a period of, roughly, 
not quite two and a half years later, she still had evidence 
of tenderness in the foot; is that right, Doctor? A. Correct. 


* a * % * * & * * * 


94 Q. How much longer do you think it will continue, 
Doctor? <A. I would say three, four years it may 
go on at the degree at which it is at the present time. 
Q. It may be permanent, too; may it not? A. It could be. 
Mr. Willeher: I have no further questions. 


5 oe * * * * * * * * 
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95 Leontine Rule 
resumed the stand and testified further as follows: 


Cross Examination 
By Mr. Jones: 


Q. Miss Rule, this accident happened, I believe, as 
you indicated in the testimony this morning, around about 
—what is it, fifteen to thirty minutes out of the 
96 station; did you say? <A. Yes, sir. 
Q. And you thought it was around 5:45? A. 
Yes, sir. 
Q. Or getting up to six o’clock, I think you stated? A. 
Yes, sir. 


& * * * * a * id * s 


Q. And you were sitting, I believe you said, in the front 
seat. on the lefthand side of Car19W? A. Yes, sir. 

Q. Where was the ladies’ lounge from that seat? 
97 A. It was directly in front of me. 
Q. Directly in front? <A. Yes, sir. 

Q. I believe you said there was one seat facing back- 
wards and one seat facing forwards; is that correct? A. 
On the side where I was sitting, yes. 

Q. That is what I mean. You were sitting facing for- 
ward; were you? A. Yes, sir. 

Q. And then behind this seat that was facing backward, 
that is where the ladies’ lounge was located; is that correct, 
right in back? A. Yes, sir, that is right. 


& * i * e * * a a * 


Q. Was anyone sitting across the aisle from you at the 
time of this accident? A. No, sir. 
Q. Was anyone sitting alongside of you in the seat 
98 in which you were sitting? A. No, sir. 
Q. Was anyone sitting in the seat that was facing 
you, the one that faced backwards? <A. No, sir. 
Q. So you were in a little section there, four seats, and 
you were alone in that? A. Yes, sir. 
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Q. Did you spend the night there in that particular 
section with the two seats? A. Yes, sir. 

Q. And so you slept there, of course? <A. Yes, sir. 

Q. And did you stretch out and get some sleep that way; 
put your feet up on the front seat ahead of you; or how 
did you sleep that night? A. The chairs would let back 
like this (indicating); and that is the way I rested. 

Q. And where did you put your feet? A. I don’t recall 
whether—I think they have one of those things that come 
out of the seat; and also that seat was vacant in front of 
me. I might have had my feet up on there part of the time. 

Q. Now, you said that when you got out of the seat, the 

train lurched. Now, what do you mean by ‘‘lurch- 
99 ing’’? <A. Well, it was a very violent jerk and 

motion; and it seemed to bounce me kind of off my 
feet. It was this kind of a motion (indicating), rather 
than this swaying back and forth (indicating). 

Q. A serpentine motion, wasn’t it? <A. Yes. 

Q. Sort of zigzag? A. That is right. 

Q. Wasn’t back and forth; it was more of a zigzag; is 
that it? A. Yes. 

Q. And at that, you were thrown across the aisle into 
this open area; is that it? A. That is right. 

Q. Now, you were not thrown between the seats across 
the aisle; you were thrown on the floor across the aisle 
from you; is that it? A. This open space had no seat, 
only riding forward. The one seat that was supposed to 
be riding backward was missing on that side. 

Q. Did you observe a place for that seat that would be 
riding backward? A. Yes, that would match the opposite 

side where I had been, you know, where I had been 
100 sitting. In other words, this seat riding backward 

on the opposite side from me was missing. It was 
not like the other side where I had been sitting. 

Q. What you are saying is, there wasn’t a seat there. 
Whether there had been one there before or not, you don’t 
know; is that correct? A. That, I don’t know. There was 
not one there. 
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Q. Now, as you were coming along, prior to the time 
of your accident, how was the train riding? <A. Well, I 
don’t recall, Mr. Jones. I wasn’t paying too much attention 
to it. I was sitting; and I was probably asleep shortly 
before then; and I wasn’t paying very much attention. 

Q. Did you observe the condition of the track there at 
all? A. No, sir. 

Q. You didn’t observe the condition of the track prior 
to the accident, as to curving, or anything like that? A. 
No, sir. 

Q. Nor did you at the time of the accident observe it? 
A. No, sir. 

Q. What about the coach you were riding in, was it a 
cleanly-kept coach? <A. Yes, sir. 

e & 1 ae * * * co te * 
102 ##Mr. Jones: May it please the Court, at this time 

the Defendant would like to move for a directed 
verdict on the ground that there has been a failure on the 


part of the Plaintiff to show any neghgonse on the part 
of the Defendant. 


118 * * * That is the Court’s present view of the 
situation; and in the light of that view, the Court 
overrules the motion for directed verdict. 


s % * * bad * & 
Dorothy M. Butler 
* * * * a S 


Direct Examination 
By Mr. Jones: 


* * id * * * Ld oe * 
124 Q. Are you a registered nurse, Miss Butler? A. 
Yes, sir. 
s S * * * * * * ° 


Q. What is your present occupation, Miss Butler? A. 
Stewardess-nurse with the Seaboard Railroad. 
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Q. And how long have you been a stewardess-nurse with 
the Seaboard Airline Railroad? A. Seven years. 

Q. That would take you back to 1949? A. August the 
15th, 1949. 

Q. On June 21st, 1954, were you a stewardess-nurse on 
the Silver Meteor train? A. Yes, sir. 

Q. That was the Silver Meteor northbound? A. Yes, sir. 


* * * * * * * * me * 


125 Q. On June 21st, 1954, Miss Butler, did you have 
oceasion to be awakened in connection with some 
work that you had to do on the train? <A. Yes, sir. 

Q. Who awakened you? A. Chaircar Attendant Mixon. 

Q. Do you recall approximately what time he awakened 
you? <A. Ten minutes to six. 

Q. Excuse me? A. About ten minutes to six. 

Q. You— A. No, I am sorry, sir. He didn’t call me 
until about six o’clock. 

Q. Did you have the night off? Is that why you hap- 
pened to be sleeping? A. I am off duty from 10:30 to 
seven a.m. 

Q. 10:30 in the evening until seven in the morning? <A. 
Yes, sir. I am on call that time but I am off. 

Q. Isee. And Mr. Mixon called you to see someone 
126 onthetrain? A. Yes, sir. 

Q. Do you know the name of the party you were 
called to see? A. A Mrs. Rule. 

Q. And did you go to see Miss Rule? A. Yes, sir. 

Q. Now, where did you find her? A. In the ladies room 
of Car 19-W. 


Q. When you saw Miss Rule were you still in the 
127 State of Virginia? A. No, sir. At the time I saw 
Mrs. Rule we were in the station in Washington, 

D. C. 
Q. Did you have occasion to talk to anybody else of the 
train personnel with respect to Miss Rule? A. Yes, sir. 
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Q. And to whom did you talk? A. The passenger serv- 
ice agent and also the train conductor. 

Q. And what was the passenger service agent’s name? 
A. J. H. Moon. 


* * * * * * * = * * 


128 Q. What did you say to Mr. Moon? A. I asked 
him to get the conductor. 

Q. And did the conductor subsequently—did you subse- 
quently see the conductor? <A. Yes, sir. Mr. Moon went 
outside and the conductor came in with him. 

Q. And did they come to the ladies restroom? A. 
Yes, sir. 

Q.' And did the conductor confer with you and Miss Rule? 
A. Yes, sir. 

Q. After that what happened? A. It was thought best 
by Mrs. Rule and also by the conductor and myself that 
she go for an examination by a doctor in Washington. 

Q. And following that conclusion what happened? 

129 <A. Mr. Moon went outside and ordered a wheelchair 

to which Mrs. Rule was removed and taken into the 
station, accompanied by the conductor. 

Q. Did you see Miss Rule after that? A. No, sir. 

Q. Did you attend any other person between Richmond 
and Washington on June 21st, 1954, for any injuries? A. 
No, sir. 

Q. Did you attend—you went on to New York, did you, 
on the Silver Meteor? A. Yes, sir. 

Q. Did you attend any other person between Washington 
and New York for any injuries? A. For any injuries? 
No, sir. 

Q. Did you attend anyone for any illness? A. Perhaps 
aspirin, but no serious illness, no, sir. 

Q. Did anyone make any complaints to you about having 
fallen between Richmond and Washington other than Miss 
Rule? A. No, sir. 


o> awast ey 
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Q. You were asleep, I gather, up until the time that Mr. 
Mixon called you to come and see Miss Rule? A. Yes, sir. 


* & * * * * * * * * 
130 Cross-Examination 
By Mr. Willcher: 
a * * * a ® * * 
Q. Was there another stewardess-nurse on the 
train besides yourself? A. No, sir. 
co * * * * * 
John H. Moon 
* * * * cd 
Direct Examination 
By Mr. Jones: 
* * * os Ld * cd * he 
Q. On June 21st, 1954, what was your occupation? A. 
Passenger service agent. 


Q. And by whom were you employed as a passenger 
service agent? A. Seaboard Airline Railroad Company. 
Q. And your present employer is the same? A. Yes. 


* * & * * * * * * 


Q. And prior to June 21st, 1954, had you been 
traveling on the Silver Meteor train? A. Yes. 

Q. For how many years? A. Twelve years. 

Q. On June 20th, 1954, did you take a trip leaving south 
on the Silver Meteor? <A. Yes. 

Q. And from where did you leave? A. Saint Petersburg, 
Florida. 

Q. Did that train, the Silver Meteor, also originate in 
Miami? A. Yes. 

Q. Would you describe for us how that train originates 
from the west coast and east coast of Florida at the same 
time? 

It does originate at the same time, does it? A. Well, 
the time would probably be a little different, the schedule. 
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In Saint Petersburg the train leaves at 9:45 a.m. and 
arrives in Wildwood about 12:50. The Miami train, 

139 which is the east coast section leaves Miami at nine 
a.m., arriving in Wildwood approximately 1:10. 

Q. And Wildwood is in Florida also? A. Yes. 

Q. And then at Wildwood what happens to those two 
sections? A. The train is consolidated. The two sections 
are put together and it leaves Wildwood as one train. 

Q. Now, you left on the west coast section that morning, 
June 21lst—June 20th? A. Yes. 

Q: What was the last car on that west coast section 
from Saint Petersburg to Wildwood? A. The last car 
would be 19-W. 

Q. And was there a diner on that section that left Saint 
Petersburg? A. Yes. 

Q. And what was the location of the diner with respect 
to the last car, 19-W? A. It would be the third car from 
the rear, which would be 19-W, with car 19-W. 

Q. 19-W is the rear car? <A. Rear car. 

Q. And the dining car is two cars ahead. Is that it? 

A. Two cars ahead. Correct. 
140 Q. Now, at Wildwood where did the east coast 
section coaches attach onto the train? A. To the 
rear of car 19-W. 

Q. And was there a diner on that east coast section? 
A. Yes. 

Q. And where was it attached to the west coast section? 
A. It was directly to the car 19-W, behind it. 

Q. Then that combined train proceeded north to New 
York. Is that right? A. That is right. 

Q. On June 21st, which is the next morning after the 
train left Florida, did you have—were you—did you learn 
of a lady passenger having been injured on the train? 
A. Yes. 

Q. How did you learn that? A. I was notified by the 
chairear attendant, D. A. Mixon. 

Q. And where were you when Mr. Mixon advised you? 
A. On the platform in Washington terminal station. 
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Q. The train, therefore, had arrived in Union Station 
at that time? A. That is right. 


# * * * a * * * * * 


141 Q. Did you ever learn the name of the party? A. 
I secured the name from Miss Butler, the registered 
nurse on duty. 

Q. Her name was Miss Rule? A. Yes. 

Q. Having learned from the chaircar attendant that Miss 
Rule was injured on the train, what did you do? A. I 
proceeded into the car, went to the ladies room where I 
found Miss Butler and Miss Rule. Miss Butler advised 
me to get the conductor immediately, which I did. 

Q. And then what happened after you—where did you 
find the conductor? A. On the platform. He had left 
the train, was proceeding to leave the train to go up into 
the station. 

Q. In Washington? A. In Washington. 

Q. What did you do after you caught up with the con- 
ductor? A. I explained to him that we had an injured 
passenger and the nurse wanted to see him right away. 

Q. And then what happened? A. I went with him into 
the car where he interviewed Miss Rule. 

Q. And then after the conductor had interviewed 

142 Miss Rule what happened? <A. I was then instructed 

to get a wheelchair, that she would leave the train 

in Washington to see a doctor, and I went upstairs, in- 

formed the gateman to get a red cap and a wheel chair 
which he did. 

That was brought down to the train and she was taken 
off the train in Washington. 


* * * * 1 * * * * * 


Q. Now, on the morning of June 21st, 1954—well, let 
me put it this way: 

What was your tour of duty on the train as far as 
your waking hours are concerned? A. We went off duty 
at night or in the morning, rather, one am. We would 
be off until six a.m. 
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Q. And what time did you arise on the morning 
143 of June 21st? A. Always at 5:30. 
- Q. And after arising at 5:30 what did you do? 
A. I shaved and dressed. 

Q. And— A. Prepared myself to go on duty at six 
o’clock. . oa 

Q. And do you remember approximately what time you 
arrived in Washington that morning? A. If I am not 
mistaken I believe we were ahead of time. About 6:05. 

Q. What time are you due in? A. 6:10 a.m. 

Q. So then you were shaving and dressing between 
5:30 and 6:05 that morning? A. Yes, sir. 

Q. Mr. Moon, you say you traveled how many years in 
the Silver Meteor? A. Twelve. 

Q. Were you accustomed and acquainted with the normal 
movements of the train and the coaches? <A. Yes. 

Q. Making up the train? A. Yes. 

Q. That morning while you were shaving and dressing 

between 5:30 and six a.m. did you experience any 
144 movement or motion of the car of the train that was 

in any way different from the normal motion or 
movement of the train or cars that you had experienced 
theretofore? A. No, sir. 

Q. Would you describe it as a normal movement or 
motion of the train? A. Yes, sir. 

Q. What kind of equipment was on that train, Mr. 
Moon? A. It was our regular consist, all stainless steel 
light-weight equipment. 

Q. What about the couplers on that train? A. All those 
ears have the lock-tight couplings; also roller bearing 
wheels. 

Q. Lock-tight couplings is what the name means, 

It is a tight locking in the coupling? <A. Yes. 


145 By Mr. Jones: 


Q. Are you acquainted with the old type equipment? 
A. Yes. 
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Q. Are you acquainted with the couplings on old type 
equipment? <A. Yes. 
: Q. You have ridden on both types of trains? A. Yes. 
Q. The new stainless steel, as you call it, with the lock- 
' tight coupling, from your own experience in the motion of 
the train, is there the slack there that is in the old equip- 
ment? <A. No. 
Q. Was the equipment on the train on June 21st, 1954, 
in good operating condition? <A. Yes. 
Q. You spoke of a car attendant by the name of—what 
was it? D. A. Mixon? 
Is that what you said? A. D. A. Mixon. 
Q. Where is Mr. Mixon now? A. He is dead. 
Q. Do you know approximately when he died? A. No, 
I don’t. 
Q. Car 19-W on the Silver Meteor the morning of 
146 June 21st, 1954, how many seats did that car have? 
A. Sixty. 


Q. Was that the normal seating arrangement? A. Yes. 
Q. And the normal number of seats? <A. Yes. 
Q. There were no seats removed on that trip? A. No. 


* ® BR * * id * * e & 


148 Cross-Examination 
By Mr. Willcher: 


Q. Do you know the number of the car that was 
149 called 19-W on June the 21st, 1954? A. 6207. 


* * * * * * * * * * 


Q. Where were you before six o’clock? A. Before 
six o’clock I was in my room shaving and getting 
dressed. 
Q. On the train? A. On the train. 
Q. And no one disturbed you while you were shaving 
and getting dressed? <A. No. 
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Q. They let you alone during that period of time? A. 
Yes. 

Q. So that you didn’t have the opportunity then to 
inspect this car before it arrived at Union Station, did you? 
A. No. 


* sd * * * cd s * * * 


162 Q. But you do know that the train was five 
minutes early? <A. Yes. 
Q. That would indicate to you, would it not, that the 
train was going faster than it normally would go? A. Not 
necessarily—I wouldn’t know about that. 


* 2 s * * a * * * * 
166 Louis Henry Crummett 
w we % e # ae * wt ¥ es 


Direct Examination 
By Mr. Jones: 


= sd € * = * sd * 5 5 


167 Q. What is your occupation? A. Railroad con- 
ductor. 


Q. How long have you been a Richmond Fredericksburg 
and Potomac Railroad conductor? A. Since 1925. 

Q: Before that were you employed by the Richmond 
Fredericksburg and Potomac Railroad Company? A. Yes, 
sir. I entered the service in 1913, June, and was a brake- 
man and flagman until 1925. 

Q. And you continued as brakeman and flagman until 
1925 when you became a conductor? A. Yes, sir. 

Q. Beginning at the time when you became a brakeman 
and conductor when you first entered the employment of 
the company in 1913 had you been travelling between Rich- 
mond, Virginia and Washington, D. C.? <A. Yes, sir, all 
the time. 





A 
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Q. On June 21, 1954, were you the railroad conductor 
in charge of the Silver Meteor from Richmond to Wash- 
ington? A. Yes, sir. 

Q. The Silver Meteor is also known by what train 
168 number by the R. F. & P.? A. Train Number 58. 


* * * cid * * * te bs bal 


Q. On the morning of June 21, 1954, did you learn of 
an injured passenger on your train? A. I was told by 
the travelling passenger agent as I left the train and had 
started to go up to the stationmaster’s office that there 
was a passenger on the train that claimed to have been 
injured. 

Q. That was the first time you knew about it? A. Yes, 
sir. 

Q. What did you do when you learned of that? A. Well, 
he and I went back to where the lady was that claimed to 
have been injured. 

Q. Where did you find her? <A. I found her in the ladies 
lounge or washroom in the coach in which she was travel- 
ling. 

Q. Did you find anyone with this passenger. Was there 
anyone in the ladies lounge with the passenger when you 
got in there? A. Miss Rule. The stewardess nurse was 
with her. 

Q. Miss Rule, wasn’t that the injured passenger? A. 

I meant to say Miss Butler was the stewardess nurse. 
169 Q. You learned at that time that the injured pas- 
senger was Miss Rule? A. Yes. 

Q. Did you speak to Miss Rule in the ladies lounge? 
Did you have any conversation with Miss Rule, the in- 
jured passenger? A. Oh, yes, sir. 

Q. What did she say to you? A. Well, we were question- 
ing her about her injury and how bad—but however, we 
wanted to determine whether she wanted a doctor or 
whether she didn’t. She was very noncommittal. She 
didn’t seem to give us a whole lot of satisfaction either way, 
and Miss Butler recommended that she go to the doctor. 
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Q. And then what happened? A. Well, we—I don’t re- 
member, but I believe the passenger agent called for a 
wheelchair because—to be taken up to the stationmaster’s 
office, and he arranged for her to be taken to the hospital 
for an examination. 

Q. Did you make any inspection of the car in which Miss 
Rule was a passenger? A. Yes, sir. I went back half 
way in the ear or more and looked over everything carefully 
back there. 

Q. Which half did you look through? A. The forward 

or the north end. 
170} Q. That’s the front half when you say the forward? 
A. Yes, forward end. 

Q. Did you find anything there that was out of place or 
out of order? <A. No. sir. 

Q. You have ridden the trains between Richmond and 
Washington for almost 40 years, haven’t you, conductor? 
A. Yes, sir. 

Q. I suppose you are pretty well acquainted with the 
movement of a train by this time? A. Yes, sir, I have rode 
thousands of miles. 

Q. Is there always some movement and motion of the 
train and the cars that are part of the train when the train 
is moving? <A. Well, it has—a train will usually have a 
little bit of shuffling or rolling slightly from side to side. 

Q. As it is moving along? A. Yes, sir. 

Q. And that you consider to be normal motion or move- 
ment of a train? A. Oh, yes; yes, sir. 

Q: On this trip on June 21, 1954, what time did you get 
on the train in Richmond? A. I can’t remember exactly 
what time I got on it. When I got on it in Richmond though 

it was a little past 3:00 o’clock if my memory serves 
171 ~=— me right. 
Q. Approximately? A. Yes, sir. 

Q. And were you awake all the way from Richmond to 
Washington? A. Very much so, yes, sir. 

Q. I guess you had better be or you wouldn’t be on the 
train anymore. 
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You were in charge of the train, weren’t you? A. Yes, 
sir. 

Q. During the course of that trip which which you were 
awake all the time, did you observe or feel or notice any 
motion or movement of a car or cars or any part of the 
train that was not the normal motion or movement? A. 
No, sir. Everything was very usual; no unusual handling. 
* sd * *” * ~ * a * e 

Q. How did she say she fell? Did she say? A. No, she 
didn’t tell me how she fell, but she said she got up to go 

to the ladies lounge, got out of her seat to go to the 
172 ladies lounge and she was going to the lounge and 

she said the train made a lurch at a certain point or 
another. 

Q. And that she fell? <A. Yes, sir. 

Mr. Jones: Number 2 for identification. 

The Deputy Clerk: Number 2 for identification. 


(Thereupon a consist was marked Defendant’s Exhibit 


No. 2 for identification.) 
* * * * * % * * * & 
Q. Mr. Crummett, I show you defendant’s Exhibit Num- 
ber 2 marked and ask you if you have seen that before. A. 
Yes, sir; that is my consist; consist of my train that we— 
it is the consist that we furnish the railroad before we de- 
part or at our departure of the train we furnish them a 
consist. 
Q. Do you also furnish a consist when you arrive at your 
terminal point? <A. Yes, sir. 
Q. What is Exhibit Number 2 for identification? Is that 
the one that you furnished when you arrived in Washing- 
ton or the one when you left? A. This is the one 
173 when we left. We have to make another form that 
gives about the same information here, but it is a 
little different. It gives about the same information. 
sd Ld we * * wm me & ® * 
A. That arrival time there, I don’t understand that. It 
looks like my figures. I beg your pardon. I have got my 
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consists confused. This is the one I furnished on my ar- 
rival. 

Q. When you arrived in Washington? <A. They look 
very much alike. This is the one that I furnished on arrival. 

Q. And this time that appears on there, 6:05 a.m.;* * * 
A. Yes, sir; that is correct. 

Q. You were due in there that morning at 6:10, were you 

not? ** * A. * * * But 6:10 I believe is the ar- 
174 _~—srival time at that time. * * * 

Q. Now, conductor, I notice that there is a line of 
initials and kind of cars and name and number, destina- 
tion. Is that the list of cars that were on the train? A. 
Yes, sir. 

Q. Starting with number one, and working down to num- 
ber fifteen, does that mean there are fifteen cars on that 
train? A. Yes, sir. 

Q. Would number one car be the head end or the back end 
of that train? A. That would be the head end. 

Q. Next to the locomotive car, next to the diesel? A. 
Next to the diesel, the locomotive, yes, sir. 

* * * * * * * * 8 S 
Cross Examination 
By Mr. Willcher: 


178 — Q._In other words, it is not unusual for the train 
to leave Richmond fifteen or twenty minutes late and 
get in Washington on time or even earlier, isn’t that cor- 
rect? A. Well, they do that frequently. 
Q. And in order to do that they must travel that same 
distance between Richmond and Washington in less time 
than is allotted to that run, isn’t that correct? 


£ * * * * * * * * * 


179 The Witness: They travel it in less time, yes, sir. 


* * * * ae = + * e a 
Q. That track between Richmond and Washington has a 
number of curves on it, doesn’t it? A. It has quite a few 


curves. 
* * * * * * * * a * 


Gee? Gea coid at Oaaaal an pe ry ER 
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180 Q. During the course of your direct testimony, Mr. 

Crummett, you used an expression which I made a 
note of. You said that you didn’t notice any unusual han- 
dling. What did you mean by that? 


* sd ca * * * * * * * 


A. All I can tell you it was the usual handling of 

181 the train. The train was handled very nicely; the 
usual handling of the train. 

Q. What do you mean by ‘‘handling of the train’’? A. 
I mean the movement of the train. 


* ™ * * * * * Me & e 


Q. In other words, the locomotive engineer can be rough 
or smooth depending upon how he handles the locomotive. 
Is that what you mean? A. Well, that determines it some- 
times, and sometimes the equipment gets out of order and 
causes to not handle it as smoothly as it should. Sometimes 
rough track would cause it. Different things, various things. 
It would take a lot of time to go over different things that 
would cause the rough handling of a train. 

Q. All of those that would cause rough handling are in 
the control of the railroad, aren’t they? A. I presume they 
are, yes, sir. 

% * * * * * * * * * 

184 Q. And you questioned Miss Rule in Miss Butler’s 
presence, didn’t you? <A. Partially. * * * 

* * * * * * * * * a 

Q. And it is your recollection, is it not, that Miss Rule 
told you that the train jerked or lurched and she fell? A. 
Yes, she said that the train was rough. 


38 
Thomas E. Winfrey 


R cs x * 2 
Direct Examination 


By Mr. Jones: 


* * * a * * bal * * 


Q. Your occupation is that of a Richmond, Fredericks- 
burg and Potomac Railroad Company flagman, Mr. 
190 Winfrey? A. That is right. 
Q. How long have you been a flagman for the 
RF&P Railroad? A. Seventeen years. 

Q. That would take it back about 19— A. Thanksgiving 
Day, 1939. 

Q. And you have been traveling as an RF&P flagman be- 
tween Richmond and Washington ever since that date? 
A. Yes, sir. 

Q. On June 21st, 1954, Mr. Winfrey, were you a flagman 
on the Silver Meteor Railroad train between Richmond and 
Washington? A. I was. 

Q. Where was your location, your station on that train? 
A. On the rear of the train, usually next to the rear car. 

Q. The rear car is the observation car and you are just 
one car ahead of it? A. Yes, sir. 

Q. Did you learn or know of anybody being injured on 
that train between Richmond and Washington on the morn- 
ing of June 21st, 1954? A. Yes, sir, I did. After I had 
gotten to Washington. 

Q. You mean when you got off the train? A. After I 

was off the train and up at the station master’s office 
191 where we register off. 
Q. Who told you, do you remember? A. Captain— 
Mr. Crummett, the conductor. 

Q. The conductor. Did you see the plaintiff that day at 
all? A. No, I didn’t see her. 

Q. Do you know anything about the accident at all? A. 


No, sir. 





39 


Q. Now, Mr. Winfrey, you have been traveling for a 
good many years between Richmond and Washington on 
these trains and you traveled a number of times on the 
Silver Meteor? <A. Yes, sir, I do, approximately every 
fifth day. 

Q. About every fifth day you come to Washington on the 
Silver Meteor? A. Yes, sir. 

Q. Are you acquainted with the movement and operation 
of that train? A. Yes, sir. 

Q. Do you know that there is some movement that is a 
swaying of the train as it moves along? A. Well, it would 
be hard to move without a little, swaying, yes, sir. 

Q. Now, on the morning of June 21st, 1954, the movement 

of the train, was it different from normal on its trip 
192 from Richmond to Washington? A. No, sir, it was 
nothing unusual at all about the movement of it. 

Q. You observed no unusual lurching or jerking or jolt- 
ing? A. No, sir, I did not. 

Q. Now, as part of your job as flagman, Mr. Winfrey, do 
you have occasion to look out of the train as the train is 
moving along? <A. Yes, sir, I do. Most of the curves, at 
stations where we have wayside towers, a man sets up and 
observes the train and I pass a signal to him and he passes 
a signal to me. 

Q. And you take a look at the equipment at all at any 
time on this movement up to Washington? A. I do on 
those curves, yes, sir. That is when I look at it. As it 
goes around the curve you can see the whole train. 

Q. When the train is curving to the left what do you do, 
look out the left side? A. Yes, sir. 

Q. When it is curving to the right you look out the right 
side? A. That is right. 

Q. And do you do that on each curve? A. All the large 

curves, yes, sir. 
193 Q. And what is your purpose for looking out at 
the train? A. To see that everything, the equipment 
is all operating properly, no brakes sticking, no—just every- 
thing, just look over it. 





40 


Q. Well, on the morning of June 21st, 1954, when you 
observed the train going around these curves did you find 
or observe anything wrong with the equipment? A. I did 
not, no, sir. 

Q. Was the equipment, therefore, in good operating con- 
dition that morning? A. It was. 


* os ae * s R B * e * 
Cross-Examination 
By Mr. Willcher: 


Ld * s * * * * * * * 


194 Q. What do you mean keep watching the train. 

Do you just keep your eyes straight ahead of you, 
looking at the car in front of you? A. No, turn your head 
and look backwards and forwards. Watch the car behind 
you, in front of us and all on those curves. When you go 
around a curve I open the door and look up side the train, 
see that it is all operating properly. 

Q. And by operating properly do you mean that you 
don’t see any smoke coming from between the wheels or 
anything to indicate a hot box or something like that? A. 
Well, yes, sir. 

Q. You are not particularly looking to see whether or not 

a train is jerking or moving from side to side while 
195 under the control of the engineer, are you? <A. No, 
you don’t look for that. You feel it if it was any. 

Q. You could feel that in one car and not feel it in an- 
other, couldn’t you? A. Usually on the rear end it is mag- 
nified. If it is any rough handling it gets greater on the 
rear end; you can feel it there usually when you can’t— 

Q. The further you get back from the engine the worse 
rough handling it is. 

Is that right? A. Yes, sir. 


197 | Q. Now, when the train hits a curve it will then go 
to one side or the other, won’t it? A. Not from one 
to the other, just gradually— 


\ lethcdenenmeenstiias! 
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Q. It will tilt, won’t it? A. Yes, sir. 

Q. And if it hits a eurve fast or hard it will tilt rapidly 
or hard, won’t it? A. Not—I wouldn’t say rapidly. The 
curve is a pretty long—it is a gradual— 

Q. It depends upon the curve, doesn’t it? A. Well, yes, 
sir. 

Q. And it depends upon the speed with which you hit the 
curve, doesn’t it? A. Some. 

Q. And this track from Richmond to Washington has a 
number of curves on it, doesn’t it? A. Yes, sir. 


Ld & * * * * * He a * 


200 Q. Did the train arrive later or early June the 21st 
of 54? <A. I believe it was a few minutes early. 

201 Q. And how many minutes late did it leave Rich- 
mond? A. I don’t keep a record of it. It was—I 

wouldn’t know. 

Q. And what places did it stop at on the way from Rich- 
mond to Washington? A. No—didn’t stop. 

Q. Didn’t stop at all? A. No, sir. 

Q. How many waystations did you flag or signal? A. 
Well, by those waystations I mean the towers. There is 
one at Doswell. 

Q. Is that the only one? A. No. Fredericksburg. 

Q. Any others? A. At Quantico. AY—I mean AF Tower. 
There is an Alexandria RO Tower. 

Q. Those the only ones? A. Those are the only stations, 
yes, sir. 

Q. Are they the only towers that you flag or signal? A. 
Yes, sir. 

Q. Did you signal anybody or anything else on the way 
up from Richmond? A. Various passing trains. We meet 
a train I signal those. 


* ca * * * * * * ah * 


202 Q. You were kept pretty busy that evening, weren’t 
you? A. Usually are, yes, sir. 

Q. And that train made pretty good time coming from 

Richmond to Washington that particular night, didn’t it? 
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A. Well, that is one of our good trains. It makes pretty 
good time. 

Q. It makes—that train made better time than the usual 
train, didn’t it? A. Not a great deal better. 

Q. Don’t you recollect, Mr. Winfrey, that that train left 
Richmond about fifteen or twenty minutes late that night 
and arrived at Washington five minutes early so that it 
picked up between twenty and twenty-five minutes in, 
roughly, two hours time? 

Mr. Jones: I object to this, your Honor. There is noth- 
ing in this record about that train leaving fifteen or twenty 
minutes late from Richmond and picking up fifteen or 
twenty minutes on the way. 

Mr. Willcher: There was the testimony of the conductor. 
The conductor said he left fifteen— 

_ Mr. Jones: I have the record. I will be glad to 
203 take it up with Mr. Willcher at this time if the Court 

‘thinks, if I may, that it is not in the record. I went 
over the record last night. 


& a * * * 


209 Redirect Examination 
By Mr. Jones: 


Q. Mr. Winfrey, when you signal a train as it passes 
you what is the purpose of that signalling? A. Well, the 
purpose is to let him know that his train is operating 
all right and he lets me know that mine is operating all 

right. 
210 Q. Did you get signals from these trains that 
passed you on June 21st that your train was operat- 
ing all right? <A. Yes, sir. 


* * * * e 
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George S. Harding 


* m * * * & 


Direct Examination 


By Mr. Jones: 
* * * * * * & * & 
211 Are you employed by the Richmond, Fredricks- 
burg and Potomac Railroad Company, Mr. Harding? 

A. Yes, sir. 

Q. In what capacity are you employed? A. Baggage 
master. 

Q. And how long have you been employed as baggage 
master? A. Well,— 

Q. Since what year? A. Ten years regularly. The last 
ten years. 


* ™ * * * * * * * * 


Q. During the last ten years have you been traveling 


between Richmond and Washington as a baggage master 
on RF&P trains? A. Yes, sir. 
Q. And have you—has one of those trains that you have 
been traveling on been the Silver Meteor? A. Yes, sir. 
Q. How often do you travel on the Silver Meteor be- 
tween Richmond and Washington during the ten years? 
A. Every fourth day. 
Q. On June 21st, 1954, were you the baggage master on 
the Silver Meteor train between Richmond and Washington? 
A. Yes, sir. 
212 Q. Now, where did you ride in that train? A. In 
the baggage car. 
Q. Where was the baggage car located with respect to 
the diesel engines? A. Next to the diesel. 
Q. And you stayed in the baggage car throughout the 
whole— A. Yes, sir. 
Q. —throughout the whole trip? 








44 


Did you ever see a Miss Rule, the plaintiff, sitting here? 
A. No, sir. 

Q. On that trip? Did you hear of an injury she sustained 
on that trip? <A. Yes, sir, I heard of it after, after I got 
up in the Y. 

Q. After the Y? A. After I arrived up in the Y. After 
I was off duty. 

Q. Is that the YMCA? A. YMCA, Yes, sir. 

Q. YMCA in the Union Station. Is that right? A. Yes, 
sir. 


mn * * s = * * * e * 


Q. And who told you? Do you recall? A. The 
213 +conductor, Mr. Crummett. 
Q. So you know nothing about the accident, how 
it happened then? <A. No, sir. 
Q. Now, Mr. Harding, riding as you have for the last 
ten years between Richmond and Washington, you are 


acquainted with the sway and movement of a train in 
motion? <A. Yes, sir. 

Q. On June 21st, 1954, as you were riding in the baggage 
ear between Richmond and Washington on the Silver 
Meteor was the sway and the movement and motion of 
the train any different than it is normally? <A. No, sir. 

Q. You experienced no unusual lurches or jerks or jolts? 
A. No, sir. 


214 Archie L. Ball 
Cross Examination 
By Mr. Willcher: 


221 Q. Mr. Ball, that train is supposed to leave that 
tower at 3:50, isn’t it? A. 3:52, to be exact. 
Q. It left four minutes late? A. That is right. 


2 * a co e s * 
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222 Q. So it made up at least nine minutes between 
Richmond and Washington, didn’t it? A. It went 
into Washington five minutes ahead of time. 
Q. And it left four minutes late? A That is right. 


Frank H. Jett 


Direct Examination 
By Mr. Jones: 


* * * ® * * * & * 


Q. And what is your occupation, sir? A. Locomotive 
engineer. 

Q. For the Richmond, Fredericksburg and Poto- 
226 mac Railroad Company? A. That is right. 

Q. How long have you been an engineer, Mr. Jett? 
A. Since February 1923. 

Q. Prior to being an engineer were you a fireman? A. 
I was. 

Q. When did you begin firing? A. February, 1914. 

Q. As a fireman and more recently in most of the years, 
in fact, as an engineer have you been traveling between 
Richmond and Washington on RF&P trains? A. I have. 

Q. On June 21st, 1954, were you the engineer on the 
Silver Meteor between Richmond and Washington? A. 
I was. 

Q. Of course you were in the engine during the entire 
trip? A. Yes, sir. 

Q. What did that locomotive power consist of that day? 
A. Two units, diesel. 

Q. Attached together and working together as pulling? 
Is that pulling power? Is that it? A. That is right. 

Q. How long have you been operating diesel en- 
227 ~—=s gies, sir? A. Since 1948. 

Q. Now, on June 21st, 1954, these two diesel units 
that you had hooked together as your pulling power, what 
kind of operating condition were they in? A. Very good. 

Q. Are two diesel units, the type you operated on June 
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21st, adequate to pull a fifteen passenger car train? A. 
Yes, sir. 

Q. And they pull that train with safety and also 
smoothly? A. Yes, sir. 


* * * * ® * * * % & 


Q. In your operating of diesel engines of the two units 

that you have testified to, how many passenger cars do 
you pull? A. From fifteen to twenty-two. 

228 Q. Have you done that frequently? A. Yes, 
daily,—on each trip, rather. 

Q. Where are the brakes operated from, the power 
brakes on the train? A. From the front of the leading 
locomotive. 

Q. And who operates them, sir? A. The engineer. 

Q. Do you make any brake tests before you start? A. 
we make a standing test and then after starting, a running 
test. 

Q. Did you make your brake tests on June 21st, 1954? 
A. Yes, sir we make it every trip. 

Q. How were the brakes working? A. Good. 

Q. Did you make any running test between Richmond 
and Washington? <A. Yes, sir, we made several applica- 
tions of brakes on account of restricted speeds. 

Q. And did you—how did you find the brakes working 
on those running tests? A. Good. 


229 Q. In applying brakes on diesel motors does the 
brake application work very smooth or rough? A. 
Smooth. 
Q. There are curves, are there, between Richmond and 
Washington? <A. Yes, sir, a good many. 


Q. In going around curves, when the train is curving 
to your side, to the engineers side, do you make any in- 
spection with respect to the train? A. Yes, sir. 


TRS 
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Q. What do you do? A. We have a mirror just out- 
side of the cab window and from that mirror we can see 
the entire train as to the condition of it. 

Q. And did you make those observations— A. Yes, sir. 

Q. —that day? And from your observations what can 
you say as to the condition of the cars and equipment on 
that train? A. They were good. 

Q. What kind of cars were those on that train? <A. I 

beg your pardon? 
230 Q. What kind of cars were they? What kind? 
A. That is the streamline or aluminum type cars. 

Q. Sometimes known as stainless steel. 

Is that modern or old passenger equipment? A. It is 
modern equipment. 

Q. What type of couplers do they have? A. They have 
that lock-tight coupler, I believe they call it. 

Q. What does that have to do with respect to slack in 
a train? A. That eliminates the slack practically entirely. 

Q. You have been traveling now down this line between 
Richmond and Washington since 1914, Mr. Jett. 

I assume it is fair to say that you are pretty well ac- 
quainted with the tracks and the roadbed between the two 
cities? A. Yes, sir. 

Q. What was the condition of the tracks and the road- 
bed between Richmond and Washington over which you 
operated on June 21, 1954? A. The track was good. 

Q. And the roadbed? A. Good. 

Q. And is that so with respect to all parts of the track 

and the roadbed? A. All parts. 
231 Q. Now, you say there are a number of curves 
between Richmond and Washington. 

Are those curves built to take a train of fifteen or twenty 
passenger cars with two diesel unit motor? A. Let’s have 
that question again now. 

Q. I ask you this: 

Can a two diesel unit engine and fifteen passenger car 
train attached to those units make all the curves between 
Richmond and Washington? A. Yes, sir. 
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Q. With safety? A. With safety. 
Q. How many miles is it from Richmond to Washington 
by rail? A. A bundred and thirteen and one half. 


* * m% * e * * * * & 


232 Q. Now, did you make any stops that day between 
- Richmond and Washington? <A. No stops that day. 

Q. Did you have occasion to make any emergency stops? 
A. No. 

Q. That day? And you made no station stops either? 
A. No station stops. 

Q. Now, the evidence in this case, Mr. Jett, shows that 
Train 58 passed Possum Point— 

The Court: Are you speaking of this train? 

Mr. Jones: Train 58, the Silver Meteor, yes, sir. I think 
there is evidence that Train 58 is the Silver Meteor. 

The Court: All right. 


233 By Mr. Jones: 


Q. Passed Possum Point at 5:17 a.m. 

What time was it due to pass there the morning of June 
the 21st, 1954? A. If I remember that right it is 5:18. 

Q. Do you have a timetable on you that was in effect at 
that time? A. Yes, sir. 

Q. You may look at it to refresh your recollection, if 
you wish, sir. A. 5:16. 

Q. In other words, the train was scheduled to pass 
Possum Point at 5:16, and the testimony in this case is 
that it passed there at 5:17. 

Mr. Jett, there is also testimony in this case that the 
train passed AF Tower at 5:43. What time was it sched- 
uled to pass? A. 5:43. 

Q. There is testimony in this case, Mr. Jett, that the 
train passed RO Tower at 35:55. What time was it sched- 
uled to pass? <A. 5:55. 

Q. There is testimony in this case, Mr. Jett, that the 
train arrived in Washington at 6:05. 
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What time was it scheduled to arrive in Washing- 
234 ton? A. 6:10. 
Q. What is the distance, Mr. Jett, between Possum 
Point and AF Tower? A. Twenty-four and three tenths 
miles. 
Q. What is the distance, Mr. Jett, between AF Tower 
and Union Station, Washington? A. About ten miles. 
Q. And what is the distance, Mr. Jett, between RO Tower 
and Washington? A. Three and one half. 


* w * * * e * * & 


Q. Did you stay within the speed restrictions? <A. 
Yes, sir. 
242 Q. Did you run at less than the speed restrictions? 
A. Much less. 

Q. What was your average mileage of mile operation in 
there? A. I would say an average from point to point, 
around forty-five miles per hour. 

Q. Now, when you talk of these speed restrictions, they 
are restrictions placed on the operator of the engines in 
operating their trains over particular pieces of line. 

Is that correct, sir? A. Your question again? 

Q. The speed restrictions are restrictions placed by the 
railroad company on the engineers to operate their trains 
at that speed or less. 

Is that what you mean by— A. That is right. That is 
the maximum speed. 

Q. That day in operating your train between Richmond 
and Washington did you operate it in the—let me restate 
that question. 

You have a usual manner of operating a train, do you, 
between Richmond and Washington? A. Yes, sir. 

Q. Was that train on June 21st, 1954, operated in your 

usual manner? A. It was. 
243 Q. The picking up of the four minutes between 
Richmond and AF Tower was not—did it require 
you to operate at an unusually fast or excessive speed? 
A. It did not. 
Q. Mr. Jett, with all of your railroad background you, 
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of course, are well acquainted with the normal movements 
of a railroad train and particularly with the engine. 

There is some sway and some movement, of course, when 
a train is moving. Is that correct, sir? A. It should, nor- 
mal movements, yes. 

Q. Now, on June 21st, 1954, between Richmond and 
Washington did you observe any unusual movements in 
that train and particularly up in the cab where you were? 
A. No, sir. 

Q. Would you describe the jerks and jolts you experi- 
enced as being normal jerks and jolts? A. Yes, they 
would be. 

Q. Was there anything on the track that day that would 
cause the train in any way to operate in any unusual man- 
ner? A. No, sir, not to my knowledge. 

Q. And you had your eyes on the track in front of you 
as you operated the train? A. At all times. 

_ Q. You saw nothing on the track? A. No, sir. 
244 Q. Mr. Jett, did you learn of an injury to a Miss 
Rule between Richmond and Washington on June 
21st, 1954? A. No, sir. 

Q. You did not know of it during—did you learn of it 
later? A. I learned of it later, yes. 

Q._ Do you remember who told you? A. The road fore- 
man of engines. 

Q. And where is he located? A. Richmond. 

* * * bd * bd ® * ar Ld 
Cross Examination 
By Mr. Willcher: 


245 Q. Mr. Jett, this diesel that you were operating, 
does it have a tape on it which records the speed at 

which the— A. Yes, sir. 

Q. —diesel is operated from Richmond to the District of 
Columbia? A. It does. 

Q. And that tape is an automatic sort of a thing, isn’t it? 
A. Yes, sir. 

Q. The train goes five miles per hour or a hundred miles 
per hour it will reflect itself on that tape, won’t it? A. It 
would, yes, sir. 


> 
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Q. Do you have that tape? A. Do I have it? 

Q. Yes. A. No, sir. 

Q. Were you asked to bring it? A. I don’t have anything 
to do with the tape. That is handled by the shop forces. 
I may state that the tape is in a casing. The speedometer 
casing is sealed and we are not allowed to interfere with 
it at all. 

Q. Yes, I understand that, but were you asked to 
246 ~=bring that tape with you? A. Was I asked? 
Q. Yes, sir. A. No, sir. 

Q. So far as you know, is that tape here today? A. I 
don’t know anything about the tape. 

Q. That tape is the only thing that would accurately re- 
flect the speed of that train from Richmond to Washington 
on that particular day. 

Isn’t that correct? A. That is correct. 

Q. Now, you testified that the train operated at normal 
usual speeds. 

That is just your recollection, isn’t it? A. Certainly. 


® * * * 1 * * ie * * 


247 Q. I asked you if there was anything about June 
21st that made you recall it? A. No, there was noth- 

ing unusual happened on the trip for me to remember know- 
ing particular about that one trip. The train was operated 
in the usual manner. 

Q. And your testimony that you have just given us a few 
moments ago is what you surmised must have happened. 

Is that correct? A. What did happen. 

Q. Well, you don’t recall what happened on June 21st, 
1954, do you? A. From a normal operation, yes. 

Q. All you remember— A. For any trip. 

Q. All that you remember is that so far as you can recol- 
lect it was a normal operation? A. That is right. 

Q. But outside of the fact that you recollect it as being 
a normal operation you know nothing about the speeds and 
things of that sort— A. That is right. 
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Q. I say how you applied the brakes or did not ap- 
248 ply the brakes, you don’t recall, do you? A. No, I 
wouldn’t say I do. 

Q. Now, it is true, is it not, Mr. Jett, that there are a 
great number of curves between Richmond and Washing- 
ton on that track? 

Isn’t that correct? A. That is correct. 

Q. Some of those curves are long sweeping gentle curves 
and some of them are fairly sharp, aren’t they? A. Some 
of them are rather sharp, yes. 

Q. And that is why the speed is restricted down to twenty- 
five or thirty miles per hour, isn’t it? A. Not on our line. 
We don’t have a twenty-five or thirty miles restriction. 
The lowest restriction that we have is sixty miles per hour, 
and most of the places at that time it was seventy. 

Q. They have cut it down since then? A. They have done 
away with most of the speed restrictions as of this date; 
at that date we had them. 

Q. Why do you say they were cut from seventy to sixty? 

What was cut from seventy to sixty? A. They raised it 
from seventy to eighty—not cut down any but raised the 
speed, in many places as of this date. That is what we had 
in 1954. 

Q. You mean they have changed the grades? A. They 

have changed the grades, yes. 
249 Q. In other words, the track today is different 
from what it was two years ago? A. At places, yes. 

Q. And they made the grades safer. Is that right? A. 
Safer. That is right. 

Q. Well, the reason for that is they didn’t want any lurch- 
ing or jerking of a train going around those— 

Mr. Jones: I object to that. That is purely argumenta- 
tive. This engineer doesn’t know. 

Mr. Willcher: Well, he is an engineer. He has been a 
trainman for forty years, your Honor. I assume— 

The Court: You are asking what they want. It is an 
argumentative question. Proceed. 

Call for the facts. 
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53 
By Mr. Willcher: 


Q. Now, the more gentle the curve the faster you can go 
around it. 

Is that right? A. The more what? 

Q. Gentle the curve, the more sweeping— A. It could be 
elevated more, the speed. 

Q. If you bank the curve more you can go around it 
faster. Is that right? A. That is right. If you bank the 

curve more you can go around it faster. 
250 Q. And also if you widen the curve or make it 
sweeping you can go around it faster. 

Is that right? A. That is right. 

Q. The sharper the curve, the slower you have to go? A. 
The slower I have to go. 

Q. Now, I think you said, Mr. Jett, that you made sev- 
eral applications of your brakes on account of restricted 
speeds. A. Yes. 

Q. And I am not sure that I understood what you meant 
by that. 

Do you mean the restricted speeds are placed upon you 
by the railroad company because of the nature of the track 
and the curves? <A. Well, if you want me to I will go 
through with that with you. Leaving Richmond— 

Q. No, I don’t want you— 

Mr. Jones: Oh, I think now, your Honor, he ought to 
answer the question. He has been asked it. Let him an- 
swer it in his own way. 

Mr. Willcher: I will let him explain his answer in just 
a minute. I am trying to get an answer to this particular 
question. 


251 By Mr. Willcher: 


Q. By restricted speeds do you mean that the railroad 
company has told you as a matter of company policy that 
when you approach a particular curve or a particular 
stretch of track you must restrict your speed so as not to 
go over a particular speed limit? A. Yes, where we have 
restricted speeds, that is right. 
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Q. So that when you reach an area where you have a 
limit like that you then apply your brakes? A. I beg your 
pardon? 

Q. I say when you reach an area where you have a re- 
stricted speed limit then you apply your brakes? A. Apply 
them at sufficient distance to get the train down within the 
maximum speed limit before we reach that particular point. 

Q. In other words, you are supposed to apply your brakes 
before you reach that point? A. That is right. 

Q. And the later you apply that brake the harder you 
have to apply it. 

Isn’t that correct? A. If you—yes, the later you wait 
you would have to apply it harder. 

Q. And the harder you apply your brakes the more ef- 

fect it is in the cars? A. Exactly so. 
252. Mr. Jones: More effective what? 
Mr. Willcher: The more effect it has in the cars. 


By Mr. Willcher: 


Q. And if you hit that curve faster than you are sup- 
posed to come into it that also has an affect upon the cars, 
doesn’t it? A. It would. 


* * * * 


Q. You don’t recall. 

Now, I think you also said, Mr. Jett that so far as you 
ean recall, the track was in good condition? <A. That is 
right. 

Q. You have no particular recollection about that, do 
you? A. Not particularly, no. 

Q. They are constantly working on those tracks, aren’t 
they? A. Well, yes, for the last forty-five years that’s been 
going on to my knowledge. 

Q. They are also changing them, improving them— A. 
They are improving them all the time. 
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Q. So that you can’t say at this time whether any 
253 ~~ particular stretch of that track was in good condi- 
tion or bad condition or whether they were working 

on it or not, can you? A. No. 


% * % * * * * * * * 


Q. Mr. Jett, with a light weight train of only fif- 

teen cars instead of twenty those two diesel units 

have a very easy job of pulling that train along, didn’t it? 

A. Oh, yes. 

Q. They didn’t have to labor or anything like that, did 
they? A. No. 

255 Q. They could have gone very rapidly with that 

train very easily, couldn’t you? A. I could have, yes. 

Q. In other words, the train responded very quickly to 
any changes in your speed, didn’t it? A. What do you 
mean by that? 

Q. In other words, it would respond quicker to an accel- 
eration than if it would have been a heavy train with a lot 
of cars? A. This is a diesel electric engine we have, we 
were using, and if I increased the power on there that comes 
in gradual and would take off just easy and steady. 

There is no jerks to it. 

Q. That is if you increased the speed? <A. Yes. In- 
creased the power. 

Q. Now, how fast it stops or slows down depends upon 
how quickly you apply those brakes, doesn’t it? A. I beg 
your pardon? 

Q. I say how fast it stops or slows down depends upon 
how quickly you apply those brakes, doesn’t it or how much 
pressure you put on those brakes, doesn’t it? A. That is 
right. 

Q. How far is Possum Point from Washington, Mr. Jett? 
A. Thirty-three one half miles. 


Q. Now, from that point into Washington there 
are a great number of curves, isn’t it? A. A great 
many. 
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Q. That is one of the most winding parts of the track, 
isn’t it? A. I beg your pardon? 

Q. That is one of the most winding parts of the entire 
track between Richmond and Washington, isn’t it? A. 
Just about, yes. 


* * * 2 * s s * ae e 


257 Q. Between Franconia and Possum Point, how- 
ever, there are a number of curves, aren’t there? 
A. Yes, it is. 


* * * * ee e a * ae we 


Q. Some curves are more sweeping and some are more 
narrow, aren’t they? A. Most of the curves if not all be- 
tween these two points are sweeping curves. 

Q. And once you reach the point of Franconia then they 
become more narrow and more winding? A. Yes, one on 

the hill there is a narrow curve. 
258 . Q. I think you mentioned on your direct examina- 
tion that at one point between Franconia and Wash- 
ington there was practically one curve after the other. A. 
That is right. 

Q. A very serpentine like or zigzag stretch of track. 

Isn’t that right? A. I beg your pardon? 

Q. A very zigzag stretch of track or serpentine type of 
track. Isn’t that right? <A. Yes. 

Q. And Franconia is before you get to the RO Tower, 
isn’t it? A. Well, we get to AF Tower. 

Q. And at the AF Tower that is where you are supposed 
to be at at 5:43 or were supposed to be at at 5:43, isn’t it? 

Mr. Jones: Where he was at 5:43. 


By Mr. Willcher: 


Q. I mean where you were at 5:43. A. That is right, 5:43. 

Q. And Franconia is just about thirty minutes out of 
Washington, isn’t it? A. AF is about thirty minutes out 
of Washington. 

Q. AF is 5:48. You are supposed to be here at 6:10. 
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That makes it ten and seventeen is twenty-seven minutes, 
isn’t it? A. Twenty-seven minutes. 
259 Q. And three minutes beyond that would be just 
about Franconia, wouldn’t it? A. No, sir. 
Q. How far is Franconia? A. Six and three tenths miles. 
Q. Six and three tenths miles? A. Yes, sir. 
Q. The difference would—it would then be thirty—three 
minutes maybe? A. Let’s see: Due at Franconia at 5:36. 
Q. And you had then seven minutes to go from Franconia 
to AF Tower, didn’t you? A. Yes, sir. 
Q. That is a distance you said of six and a half miles? 
A. Six and a half miles about. 
Q. So that the average speed then is roughly sixty miles 
per hour, isn’t it? A. Yes. 
Q. And that is that stretch of track that is constantly zig- 
zagging, isn’t it? A. Near the foot of the hill reverse 


curves. 
* * * * * s * * * * 


260 By Mr. Willcher: 


Q. By the way, a good portion of that track has now been 
changed, hasn’t it? A. Not that section, no. 

Q. Not that section. Now, you also have instructions 
when you reach the long bridge over the Potomac or even 
before you reach it to get off of the tracks as quickly as you 
ean, don’t you? A. Pennsylvania tracks. After we get 
on the bridge we leave the Pennsylvania tracks—they 
want us off of there as quick as we can get off. 

Q. So you know as you approach those tracks that they 
want you on and off as quickly as possible? A. Yes, they 
don’t want us loafing on through that territory. 

Q. It is just a lot of trains coming along there? A. 
It is. 

Q. And then you go on down through the Potomac yards, 
don’t they? <A. Freight trains and pasenger trains. 

Q. And they don’t want that area in through there 
261 congested with slow-moving trains, do they? A. 
That is right. 
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Q. And, Mr. Jett, I presume that since you are the engi- 
neer of this train that your time is practically entirely 
occupied with operating that train and seeing what is 
ahead of you? A. It is entirely occupied. 

Q. And you don’t have too much time to devote to 
seeing what is going on behind you. 

Is that correct? A. At what point or just what do you 
mean by that question now? 

Q. Well, your time is mostly occupied with regulating 
the speed and watching out for the curves, seeing if any- 
thing is on the track, watching for trains approaching 
and things of that sort rather than what the cars are doing 
behind you? A. Do you mean that I wouldn’t observe the 
type of car? 

Q. No, sir. I mean, you wouldn’t be to observant 
262 as to whether or not those trains before you were 
lurching or anything of that sort or swaying when 

your time is being occupied with operating— A. No. 

Q. —the locomotive? A. No, I wouldn’t observe that. 


Redirect Examination 
By Mr. Jones: 


Q. Mr. Jett, you speak of coming at the foot of the 
Franconia hill area, there are reverse curves? A. Yes, 
reverse curves there, yes. 

Q. How far is that from the AF interlocking Tower? 
A. We enter that curve about a mile and a half. 

Q. You mean you enter the curve before the interlock- 
ing tower? <A. Yes, before reaching the interlocking tower- 

Q. And what is your speed limit at the AF interlock- 
ing tower? A. Forty miles per hour. 


263 By Mr. Jones: 


Q. That reverse curve at the bottom of the Franconia 
hill, before you come into the AF Tower region, what 
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speed are you scheduled in there? A. What speed are we 
making? 

Q. Yes. A. Before entering that curve we will be 
making a speed of about seventy miles per hour drifting 
down grade but I will have the brakes applied and come 
through that curve at approximately, I would say, fifty or 
fifty-five miles per hour. 

Q. And then you come into AF Tower at forty- 
264 miles per hour? A. Under forty miles per hour. 

Q. And that is the curve that you were speaking 
of at the bottom of the Franconia hill? <A. Yes. 

Q. Now, while there have been some changes in the 
track between Richmond and Washington since 1954, were 
the construction of the curves on June 21st, 1954, in a con- 
dition which it was safe to operate the trains within this 
speed restriction? 

Mr. Willcher: I object, your Honor. 

The Court: Well, I think the witness’ length of service 
would qualify him to give an estimate on that question. 

The Witness: The curve— 

The Court: You may answer. 

The Witness: All right. The curves were safe at the 
maximum authorized speed. 


By Mr. Jones: 


Q. You had no curves in 1954 which were thirty-five 
mile per hour curves? <A. No, sir. 

Q. This braking hard as Mr. Willcher referred to it, 
you have been braking trains for a long time and braking 
these diesels since 1948. 

Are you conscious of it when you brake a train hard? <A. 

Oh, yes. 


* * * * m * * € * tk 
265 Q. Is there any reason in your mind to think that 

you broke the train hard on June 2ist, 1954? A. 
No, sir. 
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266 Q. Do you recall any part of the track between 
Richmond and Washington on June 21st, 1954, being 
in a bad condition? <A. No, sir. 

Q. You testified earlier that once you crossed the Potomac 
River and come in on the Pennsylvania Railroad tracks 
there leading up to the Washington Terminal tunnel there 
are certain speed limits that you must— A. Yes, sir. 

Q. —comply with. You have also testified that the Penn- 
sylvania people want you to get off of there as fast as 
you can. 

In getting off must you stay within those speed limits? 
A. You must. 

Q. Did you stay within them on June 21st, 1954, as 
far as you can recall? A. And all times, yes, sir. 


i * * * cs ® e co * Be 
269 Boyce C. Tiller 
& * * * e * % & * a 


Direct Examination 


By Mr. Jones: 


1% bad a * * * * * sd 7 


Q. And what is your occupation? A. My title with the 
company is locomotive engineer but at the time of this 
accident I was locomotive fireman, the same as I am em- 
ployed as now as company locomotive fireman, only do I 

run in some cases. 


270 I did run during the war but recent, since the war 
crisis I haven’t had a regular job running. 
rs 7 & e & Ld & * a 


Q. Is that due to your seniority? A. Due to seniority, 
yes, sir. 

Q. When you speak of the company, you are speaking of 
the Richmond, Fredericksburg and Potomac Railroad Com- 
pany as your employer? A. That is correct. 

Q. You have been working as a fireman and engineer, 
extra engineer over—well, since 1941? A. Continuously, 
yes. 


£ zg > ?>~s* 


61 


Q. And you have been traveling between Richmond and 
Washington during that period of time? A. All of that, 
practically all of that time. 

Q. And on June 21st, 1954, were you the fireman on the 
Silver Meteor train between Richmond and Washington? 
A. June the 21st, ’54, I was fireman for Engineerman Jett. 

Q. You, having traveled up and down the line over the 
years, were you pretty well acquainted with the roadbed 
and the track? A. Every bit of it. 

Q. What condition did you consider the roadbed 
271 and track to be in on June 21st, 1954? A. In first 
class condition. 

Q. Do you remember that day and the— A. I do. 

Q.—and the condition? A. On that day you traveled, 
did you, for the most part up in the motors? A. (There 
was no audible response.) 

Q. Up in the diesels? A. Did I do what on the diesels? 

Q. Well, were you on the diesels all the time during that 
whole trip? A. I was on the diesels from starting to finish. 

Q. Did you observe Engineer Jett operating the train 
between Richmond and Washington? A. At all times ex- 
cept when duties required me to be back in the motor room. 

Q. Back where the diesel motors are? A. Yes. 

Q. As distinguished from the cab, I assume? A. That 
is correct. 

Q. Now, do you recall where you were when the train 
was about thirty minutes out of Washington which is es- 
tablished as being around AF Tower or just coming into 
AF Tower, where you were then? 

Were you in the cab or were you in the motor— 
272 <A. I was in the cab continuously for the last fifty 
minutes of the trip. 

Q. Into Washington? A. Out of Washington, yes, sir. 

Q. Into Washington, coming into Washington? <A. Into 
Washington, yes, sir. 

Q. Now, did you observe during that fifty minute period 
whether Engineer Jett—how he was operating the train? 
A. Very skillfully. 





62 


Q. You are acquainted with the movements and motions 
of trains and engines, are you? A. Yes, sir, indeed I am. 

Q. Did you observe anything unusual in connection with 
the movement of the train and the engines that day in that 
last fifty minutes particularly? A. Unusual? 

Q. Yes. A. In answering that intelligently, I would say 
yes. I say it’s unusually smooth because I worked various 
equipments, various kinds of trains, and I would say that 
was unusually smooth. 

Q. And what would you say would make that unusually 
smooth, the operation by the engineer? <A. Our type of 

equipment and the skillful handling of a well trained 
273 engineman. 
Q. And that was so on June 21st, 1954? A. That 
is true, yes, sir. The type of equipment we had and the 
skillful handling of a well trained engineman. 


* Sd * * * * * * * * 


Q. As a fireman, did you have any duties with respect 


to inspecting the equipment behind the diesels while it was 
moving along? <A. Yes. I looked the train over in all 
eurves that would make the travel of the train visible to 
me. 

Q. Did you at any time observe anything wrong with the 
train as you made your observations? A. None whatso- 
ever. 


275 Mrs. R. E. Hughes 


276 ~=Direct Examination 
By Mr. Jones: 


5 * & * * ae * * & 

Q. On June 20th, 1954, Mrs. Hughes, did you leave Clear- 

water, Florida, on the Silver Meteor for a trip north? A. 
I did. 








63 


277 Q. Where were you going? A. To Washington, 
D.C. 

Q. Were you going from there anywhere else, from 
Washington? <A. Yes, I was going to Lewistown, Pennsyl- 
vania. 

Q. What were you going to do there? A. I was going to 
visit my parents. 

Q. Now, were you accompanied by anyone? A. I was. 

Q. By whom were you accompanied? A. My daughter. 

Q. What is her name? A. Patricia Donahey. 

Q. Now, you took a coach, or a pullman, on that trip? 
A. A coach. 

Q. Do you remember the number of the car you were in? 
A. 19-W. 

Q. Did you and your daughter both have seats in that 
car? A. We did. 

Q. Do you remember the numbers of the seats? A. It 

was in the forties. 
278 Q. Were you paying passengers? Did you pay 
your fare to make that trip? A. We did. 

Q. Have you ever had occasion prior to that time to 
take a trip north on the Silver Meteor? A. We did. 

Q. Where were you going on those other trips? A. Same 
destination. 

Q. To Lewistown, Pennsylvania? A. That is right. 

Q. To get to Lewistown I assume it requires transfer 
here in Washington to another railroad; is that correct? 
A. That’s right. 

Q. On June 21st, 1954, were you still in car 19-W on 
your way to Washington in the morning? A. We were. 

Q. Had you slept in the car during the night? A. We 
had. 

Q. What time did you awaken, approximately? A. Oh, 
I would say an hour out of Washington. 

Q. And once awakened, what did you do? A. I went 
to the ladies’ room to avoid the rush, which I knew there 
would be near the time the train would stop. 
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Q. Near the time the train would stop in Washington 
you are referring to? A. Yes. 


em * me cg & a * * * * 


279 Q. You got out of your seat and went to the ladies’ 
room, is that correct? A. That is correct? 

Q. Where was your seat located with respect to the 
front of the train? A. It was a little bit off center of the 
train. 

Q. You mean it was not in the center, but a little bit 
to the front end? A. A little to the front. 

Q. When you got up to go to the ladies’ lounge from 
your seat, describe exactly how you went there, will you, 
please? A. Well, I got up and walked forward and went 
to the right and then on to the ladies’ room. 

Q. You say you went forward and walked to the right 
and went on to the ladies’ room. What do you mean by 
‘*eoing to the right’’? A. Right before you enter the pass- 
ageway to the ladies’ room you have to turn right. There 
is a passageway there that you turn right. 

Q. Where is that passageway, that you are refer- 

280 ring to? Where is it, with respect to the location of 

the middle of the car, from side to side? A. It 
turns off to the right. 

Q. It is on the righthand side of the car, this passage- 
way? <A. Yes. 

Q. And from the passageway you say you stepped into 
the ladies’ lounge, is that correct? A. That is right. 

Q. You say when you got to the front of the car you 
tarned right to go down the passageway? <A. That is 
right. 

Q. What was in front of you as you turned to your 
right? A. There were seats to the right of me. 

Q. As you turned to your right, there were seats? A. 
Yes, there were seats to the right. 

Q. How many seats were there? A. Two. 

Q. What way were they facing? A. Forward. 
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281 Q. In your walking to the ladies room, as you 

have described it, from your seat, did you have any 
difficulty walking up to the ladies’ lounge? A. No, I did 
not. 

Q. You were able to walk without hanging on to anything, 
and walk along, is that what you mean? A. That’s right. 

Q. You were in the ladies’ lounge and prepared your 
toilet for the day, is that correct, before you got off the 

train? A. That is right. 
282 Q. Did you stand up in the ladies’ lounge? A. 
I did. 

Q. Did you have any trouble standing there? A. I didn’t. 

Q. Did you have to hold on to anything to be able to 
stand there? A. No. 

Q. Then, when you completed your toilet, did you re- 
turn to your seat? A. I did. 

Q. You walked back, I assume? <A. That’s right. 

Q. Did you have any trouble walking back? A. No, 
sir. 

Q. Did you have to hold on to anything to get back to 
your seat? A. No, I didn’t. 

Q. When you returned to your seat, what did you do? 
A. I awakened my daughter and told her to take advantage 
of the ladies’ lounge earlier, also. 

Q. She was asleep at the time you got back to your seat? 
A. Yes, she was. 

Q. Did your daughter get up? A. She did. 
283 Q. Did she go on to the ladies’ lounge? A. Yes, 
she did. 

Q. And then, in time, did she return to the seat? A. 
Yes, she did. 

Q. Now, at that time, when your daughter returned to the 
seat, how far were you out of Washington, in the matter 
of time, a matter of minutes; or whatever it might be? 
A. Oh, I would say that we were almost in Washington. I 
guess the time would be kind of hard to say, but it was 
just a few minutes out of Washington. 
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Q. Five minutes, or something like that, you mean? A. 
Something in that order, I would imagine. 

Q. When your daughter returned to your seat, and 
you were just a few minutes out of Washington, what did 
your daughter and yourself do? A. We began to gather 
our things together, to get ready to leave the train. 

Q. Now, during the course of your preparing yourselves 
to leave the train, was your attention directed to any part 
of the car? <A. Yes, it was. 

Q. And to what part of your car was your attention 
directed? A. Toward the front of the car. 

Q. What caused your attention to be directed to 
284 that part of the car? A. Well, someone speaking 

louder than usual. 

Q. Did you look down there? A. I assume that I did. 
I don’t remember anything in particular. 

Q. You mean you do not remember looking down, but 
you assume that you followed your ear by sight? <A. Yes. 

Q. Do you remember if you saw anyone down that way? 
A. Well, there were people down there, too, but they could 
have been getting ready to leave the train, too. We were 
busy with our own preparations. 

Q. Do you know what caused this speaking louder than 
usual? A. I do not. 

Q. Do you recall what words were spoken? A. I know 
I don’t know what was said. 

Q. Did you see the plaintiff, Miss Rule, fall that morn- 
ing? A. I did not. 

Q. Did anyone in the car tell you that Miss Rule had 
fallen that morning? <A. No, sir; I was not aware of it. 

Q. When the train got into Washington, did you and 

-your daughter leave the train at that point? A. We 
285 ~—s diid.. 

Q. How did you get out of the car that you were in, 
to leave the train? A. We went to the back of the car to 
get off. 

Q. Which was the opposite end from where the ladies’ 
lounge was, is that correct? A. That’s right. 
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Q. Did you leave the car without knowing that anyone 
claimed that she had fallen that day? <A. I did, sir. 

Q. How many times did you say you traveled on the 
Silver Meteor between Clearwater and Washington, ap- 
proximately? A. Oh, approximately five or six times in 
the past nine years. 

Q. You are accustomed, are you not, to the movements, 
or the motions of the train? A. I am. 

Q. Had you always taken a coach up, or did you take 
a pullman up? A. No, we always took a coach. 

Q. On June 21st, 1954,—well, June 20th and June 21st, 
1954—on this particular trip did you have any trouble at 
any time walking on that train? A. I did not. 

Q. Particularly with respect to the morning of 

286 June 21st, 1954, from the time you awakened, one 

hour out of Washington, until you arrived at the 

Union Station in Washington, did you observe or notice any 

motions or movements of the car which were unusual or 
out of the ordinary? A. No, I did not. 

Q. The movements and motions of that car were the 
same as you also experienced, then, on your trips; is that 
what I understand? A. That is right. 

Q. Now, the time that your attention was attracted to 
the front of the car by this loud speaking, were the motions 
and movements of the car in any way out of the ordinary? 
A. No, sir. 

Q. Immediately prior to the time that you overheard this 
loud speaking, were the motions and the movement of 
the car in any way out of the ordinary? A. They were 
not. 

Q. Would you characterize the whole trip, then, from 
Clearwater to Washington, on June 20th and June 2l1st, 
1954, to be a normal trip, the normal swaying and move- 
ment of the car? <A. Yes, sir; I do. 
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287  Cross-Examination 
By Mr. Willcher: 


290 QQ. You didn’t know Miss Rule had fallen, did 
you? A. No, I did not. 


# * * * * ” * * te * 


291 Q. How long before the train arrived in Washing- 
ton did you leave the ladies’ lounge, and awaken 
your daughter? A. About half an hour. 

Q. Approximately half an hour? A. Yes. 

Q. How long was your daughter in the ladies’ lounge? 
A. I would say she was in there nearly half an hour. 

Q. Was this loud talking while your daughter was in the 
ladies’ lounge? A. No. 

Q. How long after your daughter had left the ladies’ 
lounge did you hear this loud talking? <A. It was some time 
during the time we were getting our bags and getting 
ready to leave. 

Q. But you don’t know where the train was at that time? 
Do you? A. No, I have no idea. 


* * * a * * 6 * * 
293 Patricia Donahey 
« * * * * * * * * * 


Direct Examination 


By Mr. Jones: 


294 Q. On June 20th, 1954, did you leave Clearwater, 
Florida with your mother on the Silver Meteor train? 
A. Yes, sir. 
Q. Where were you and your mother going? A. We 
were going to Washington, D. C., and then to Lewistown, 
Pennsylvania. 
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Bm 


4 





69 


295 Q. By coach. 
Do you remember the number of the car you were 
riding in? A. 19-W. 

Q. Do you remember the seat numbers? A. No, sir. 

Q. You were a paying passenger, were you? A. Yes, 
sir. 

Q. Prior to 1954, had you had occasion to take the Silver 
Meteor north from Florida to Washington on any 
occasions? <A. Yes, sir. 

Q. More than once? A. Yes, sir. 

Q. How many times would you estimate? A. I would 
say about eight times; six or eight times. 


* * * * * * % * * a 


296 Q. On the morning of June 21st, 1954, were you 
awakened that morning by anyone? A. Yes, sir. 

Q. Who awakened you that morning ? A. My mother. 

Q. And once awakened, what did you do? A. I went to 
the ladies’ room, to get ready to leave the train in Wash- 
ington. 

Q. Can you describe for me the course you followed to 
go to the ladies’ room from your seat? 

First, let me ask you: Where was the seat located in the 
car? Was it the front or the back or middle, or some 
place? A. I would say it was just about in the middle. 

Q. When you got up, then, to go to the ladies’ room, 
how did you proceed to the ladies’ room, do you remember? 
A. I walked forward, and then you bear to the right, and 
the ladies’ room is on the lefthand side after you went 
around the bend. 

Q. Do you remember where you turned to the right? 
A. At the front end of the car. 


e bd * * ss s 7 * e & 
298 Q. When you walked to the ladies’ room, did you 

have any difficulty walking up and going to the ladies’ 
room? A. No, sir. 
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Q. Did you have to hang on to the car, or any other 
parts of the car, to maintain your balance? A. No, sir. 

Q. Then you went into the ladies’ room, and while you 
were there, were you standing in the ladies’ room at all? 
A. Yes, sir. 

Q. Were you able to stand, without hanging on to any- 
thing? <A. Yes, sir. 

Q. And then later did you come back from the 
299 ladies’ room to your seat? <A. Yes, sir. 

Q. Were you able to walk back down the aisle 
without holding on? A. Yes, sir. 

Q. When you got back to your seat, do you have any 
idea, in the amount of minutes, or time, that you were out 
of Washington; how soon you were going to be in Wash- 
ington? Do you have any idea as to that? <A. No, sir. 

Q. What did you do when you got back to your seat, 
then? A. We were just getting ready to leave the car. 

Q. Were you approaching Washington at that time, 
then? A. Yes. 

Q. And your mother was there with you, and you were 
both getting ready to leave the car? <A. Yes, sir. 

Q. Did you have any occasion to have your attention 
directed to the front of the car, while you and your mother 
were preparing to leave? A. Well, we weren’t paying too 
much attention to what was going on. We were anxious 
to get off the car, but I did notice there were more people 
in front of the coach. 

Q. Do you know what they were doing there? A. No, 

sir. 
300 Q. Did you ever hear that a person had fallen 
up there? A. No, sir. 

Q. Specifically, did you ever hear that Miss Rule fell up 
there in the front of the car? <A. No, sir. 

Q. You say you were busy preparing to leave the train 
at that time? A. Yes, sir. 

Q. Then when the train came into the Union Station, 
did you and your mother leave the train? A. Yes, sir. 
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Q. What way did you go out of the car, to leave the 
train? A. The back of the coach. 

Q. The back of the coach? A. Yes, sir. 

Q. Having traveled the Silver Meteor as many times 
as you have, you are acquainted with the movement of 
the train as it moves along? A. Yes, sir. 

Q. You are acquainted with the normal sway of the 
train, and movement of the coach that you were in? A. 
Yes, sir. 

Q. Have you ever had any trouble walking on the 
301 Silver Meteor on these trips? A. No, sir. 

Q. And particularly on June 21st, 1954, did you 
have any trouble walking on the moving train? A. No, sir. 

Q. Knowing what that normal movement of the train 
is, and having been on it so often, was there anything un- 
usual in the movement of the train on that morning of 
June 21st, 1954? <A. No, sir. 

Q. Immediately before having your attention directed 
to the front of the coach, was there anything unusual in 
the movement or motion of the train? A. No, sir. 

Q. You experienced no violent lurches or jerks or jolts? 
A. No, sir. 


cas * * * * * * * * * 
Cross Examination 
By Mr. Willcher: 


306 Q. You don’t know whether Miss Rule fell while 
you were in the ladies’ lounge, or while you were 
back there with your mother, taking the bags and baggage 
down, do you? A. No, sir. 
Q. The only thing that drew your attention to the front 
end of the car was a group of people standing and talking; 
isn’t that right? A. Yes, sir. 
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308 Q. Did you read over the statement that you and 
your mother signed two years before? A. Yes. 
Q. As a matter of fact, that is how you recall the number 
of the seat and the number of the car and the date of the 
year; isn’t it? <A. Yes, sir. 
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Q. Otherwise, you have no recollection of it, would you? 
A. No, sir. 

Q. That’s also how you happen to recall this statement 
about the lurching and jerking and the normal and usual 
ride; isn’t that right? <A. Yes, sir. 

Mr. Willcher: That’s all. 


a * ® * * * * 2% * a 
310 John Joseph Whirlein 
* * * * * ® * * * * 


Direct Examination 
By Mr. Jones: 


311 Q. And by whom are you employed? A. By the 
Budd Company. 

Q. What is the Budd Company? A. The Budd Company 
is the manufacturer of stainless steel railway cars and 
automobile body components. 

Q. What is your position with the Budd Company? A. 
I am a project engineer. 

Q. Is that a professional engineer, in the sense of one 
who is educated in engineering? A. Yes, sir. I have a 
bachelor of science degree of mechanical engineering from 
Drexel Institute. 

Q. What department are you in in the Budd Company? 
A. In the Rail Car Products Division. 

Q. Is that the department that manufactures railroad 
cars? A. We design them, sir. 

Q. Design them? A. That is right. 

Q. From that design they are manufactured, is that 
correct? A. That’s right, yes, sir. 


% id * * * * * * 2 ®@ 


312 . Q. Does this design, that is, Defendant’s Exhibit 
No. 4, purport to be a drawing of a railroad coach? 
A. Yes, it is. 
Q. Does it purport to be a drawing of the railroad coach, 
both as to its exterior and interior? A. Yes, sir. 


-_—— 
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Q. Does it purport to be a drawing of a Seaboard 
313 Airline Railroad coach? A. Yes, sir. 

Q. And the number on it appears to be what? 
A. 6204. 

Q. And looking further at the drawing, does it appear 
to be a drawing of coaches in addition to 6204, purchased 
by the Seaboard Airline Railroad Company? A. Yes, it 
is for a coach 6207 and 6205, also. 

Q. Would it also be 6204? A. Yes, sir. 


* * * * * * ba od * & 


314 Q. I am going to ask you if this is the exterior 
view of the car 6204, 6207, 6205? A. Yes, it is. 

Q. And this is the interior view, the upper panel? A. 
Yes, it is. 

Q. How many seats are in that coach, Mr. Whirlein? 
A. That’s a 60-passenger coach. 

Q. As that diagram appears there, which way are the 
seats facing? A. They are facing towards the women’s 
lounge. 


* * ca * * ® * * * co 


Q. And these seats, anyone sitting in them is facing 
forward? A. Yes, sir. 

Q. What about this seat here? Which way does it face? 
A. That faces to the rear, toward’s the men’s lounge. 

Q. There are two seats there, are there? A. 59 and 60, 
that is correct. 

Q. And 55 and 56 appear there? A. Yes, sir; they 

do. 
315 Q. And 57 and 58 are directly across? A. Yes, sir. 
Q. Mr. Whirlein, as this car was designed and 

built, was there ever a seat built in front of 57 and 58? 
A. No, sir; there was not. 

Q. Was there ever any plans for building a seat there? 
A. Absolutely not. 

Q. What was the purpose of this space in front of seats 
57 and 58? A. To permit passage from the center of the 
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ear around the lounge, down the passageway, to the end 
of the car. 


* e * * * & * * e & 


316 Q. To get off the train, if one went through the 

front, are there steps down from the car in front 
of the ladies’ lounge onto the station platform? A. No, 
sir; there are not. 

Q. To get off the car, could one go to the rear and step 
down from the ear platform onto the station platform? 
A. Yes, sir; they could. 

Q. Would you point that out, please? A. Here is the 
vestibule of the car, with steps on either side. 

Q. Now, this car was designed on what date, Mr. 
Whirlein? A. In 1939. 

Q. The car was built thereafter? <A. Yes, sir. 
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Q. At the time of the planning and construction of this 

eoach, Mr. Whirlein, was it a good and safe a coach as 

could be made and constructed at that time, follow- 

317 img experience and use of cars and passenger cars? 
A. Yes, sir; that is correct. 

Q. Does it continue today to be as safe a car and coach 
as can be built by a railroad manufacturer? A. Yes, sir; 
it does. 

Q. Was this type coach bought by any other railroads? 
A. Yes, sir; several other railroads. 


s * * a * * * * * & 
326 Leonard Lester Rogers = 
a a & * 4 * = * eS so 


Direct Examination 


By Mr. Jones: 
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Q. Will you state your full name, please? A. Leonard 
Lester Rogers. 
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Q. What is your address, Mr. Rogers? A. 19 West 
Walnut Street, Alexandria, Virginia. 

Q. What is your occupation? A. Assistant road fore- 
man of engines. 

Q. For the Richmond, Fredericksburg and Potomac Rail- 
road Company? A. Yes, sir. 


* a * * * * * * * * 


327 Q. Where are those speed tapes located on an 
engine? A. On every ‘“‘A’’ unit in the speed 
recorder box. 


& * & * * * * * * * 


328 Q. Then where is the tape taken? A. It is sent 
to the road foreman of engines office. 
Q. And that is your office, sir? A. Yes, sir. 


* * * * * * * * € * 


330 A. We file those tapes and we roll them up and 
put them into a box, and we keep them there for 
three months. 
Q. And then what do you do? A. If we have no com- 
plaint or anything about that particular engine, then we 
destroy them. 


% & * * ™ a * * a a 


Q. You made a search for that tape? <A. Yes, sir. 

Q. It cannot be found? <A. No, sir. 

Q. To your knowledge has engineer Jett been repri- 
manded for any excess, any excess speed on June 21st, 
1954? <A. No, sir. 

Q. How long have you been assistant road foreman? 
A. Since October 12th, 1942. 

Q. Have you known Engineer Jett before that period? 
A. Yes, sir; and before that, too. 

Q. Have you ever known him to be reprimanded or 
disciplined for any excess—exceeding any speed limit on 
the R.F. & P. Railroad? A. Not to my knowledge. 


® sa hd * & * ba * * & 
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331 Cross-Examination 
By Mr. Willcher: 


® * bd * * * * * 2 sd 


Q. But the tape itself is an accurate rule or record 
showing the actual speed between the two points; isn’t 
that correct? <A. It is, yes. 

Q. That tape was in the possession of the railroad com- 
pany after July 21st, 1954, wasn’t it? A. Yes, sir. 

Q. Now, you mentioned, I think, that if no complaint is 
made, that tape is destroyed after a period of three months? 
A. Three months, yes, sir. 


eS * * * * * * * * * 


332 Q. Don’t you know, as a matter of fact, that the 
complaint was made in the early part of July 1954, 
within less than thirty days after this trip of June 21st, 
1954? A. If there was any complaint made, I don’t know 
anything about it. I don’t know. 
Q. In other words, no one told you to save that tape? 
A. No, we didn’t have no complaint on it. 
Q. I said, no one told you to save the tape? 
333 A. No, sir. 
'  Q. You would have saved it if anyone had advised 
you to do so; wouldn’t you? A. Yes, sir. 


Redirect Examination 
By Mr. Jones: 


Q. Did anyone tell you to destroy the tape? A. Well, 
it’s been the practice that we hold those tapes for three 
months, and if we hear nothing then, why, then we do 
destroy them. 

Q. But no one told you to destroy that particular tape? 
A. No, sir; nobody told us to destroy them. 





> 
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334-A Wilfred M. White 


e * * *® * ® & * * * 
Direct Examination 
By Mr. Willcher: 
Q. Your name is W. M. White? A. Right, sir. 


* * a * * * * * a e 


Q. And you are the general claim agent for the Rich- 
mond Fredericksburg and Potomac Railroad Company? 
A. Yes, sir. 

Q. And were you in 1954? A. Yes, sir. 

Q. Mr. White, drawing your attention to on or about 
July 14, 1954, you received notice at that time, did you 

not, of the claim by Miss Rule against the Richmond 
334-B Fredericksburg and Potomac Railroad Company for 
personal injuries? A. I did. 

Q. That she sustained on or about June 21, 1954? A. 

Yes, sir. 


* * * * * & * * * * 


Q. Did you give any instructions to the gentleman who 
just testified about saving any tape on the railroad train 
operated on that particular day of June 21, 1954? A. I 
did not, no. 

Q. As a matter of experience you knew, did you not, 
that the tape was the only actual record maintained of the 
speed of that train on that particular occasion? <A. Yes, 
but I am only interested in saving the tape in cases in 
which I consider are going to eventuate into cases of some 
magnitude, and in this particular case I did not anticipate 
that. 


334-C Mr. Jones: Your Honor, at the end of the plain- 

tiff’s case I moved for a directed verdict which Your 
Honor denied me, and I now renew my motion for a 
directed verdict. * * * 
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The Court: I believe that the Court will adhere to its 
ruling at the close of the plaintiff’s testimony, and the 
Court has suggested or requested of counsel for the de- 
fendant that he present his proffers. 

338 Mr. Jones: I have a couple of objections. 
In the first place, I think plaintiff’s prayer number 

1, when he speaks that it does require the common carrier 
to exercise extraordinary vigilance, I still say this case is 
controlled by the Virginia law and I think that is not the 
law of Virginia. Extraordinary vigilance— 
em * e * & * & * 2 * 
342 Mr. Jones: Of course I object to plaintiff’s prayer 

| number 2 on the ground that it has got the res ipsa 
loquitur doctrine in it. 

The Court: The Court intends to instruct on res ipsa 
loquitur in the case. 

Mr. Jones: Are you going to add however the provisions 
as found in Sweeney vs. Irving with respect to res ipsa 
loquitur and how it applies? I don’t think this is the 
correct application of it, myself. 

2 * e s * & * ** % * 
347 Mr. Jones: I also want to take up plaintiff’s 

prayer number 3. I think there are two parts of 
that that I have reason to object to. He is asking for 
compensation for such examination, attention and care 
as is reasonably certain to be required to be given in her 
future treatment, if any, and including any X-rays reason- 
ably necessary. She says she is cured. She says she is 
well. There is nothing to be considered for future treat- 


ment. 
4 @ oe Eo DB s e cad e e 


Mr. Jones: Then the next part is about the compensa- 


tion she lost. She went to Florida. She had an injury. 
She didn’t go back to work until January. 
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355 Mr. Jones: Well, in that event then I wish to 
make an additional objection to your granting 

Plaintiff’s Prayer No. 1 and Plaintiff’s Prayer No. 2. As 
to Plaintiff’s Prayer No. 1, it still carries the words 
‘‘exercise extraordinary vigilance’’, 

The Court: Yes, that is supported by Capital Traction 
Company vs. Copland, 47 App. D.C. 152. I checked that. 

Mr. Jones: You see, your Honor, this is a Virginia 
ease controlled by Virginia law. Extraordinary vigilance 
is not a part of Virginia law. 

The Court: We have gone over that. 

Mr. Jones: Well, I must make my point, your Honor 
realizes. 

The Court: All right. Well, I have ruled on the point. 
Now what else? 

Mr. Jones: Now, as to the Plaintiff’s Prayer No. 2, I 
object to that in a number of instances. 


e * es * * * ® * * e 


356 Mr. Jones: Now, in the sixth line from the top, 

seventh and into part of the eighth, there is a 
phrase, ‘‘if there is no other evidence sufficient to over- 
throw it or if the inference and supporting evidence pre- 
ponderates over contrary evidence, it warrants a verdict 
for the plaintiff’’. 

Your Honor, I submit that under the case of Sweeney 
vs. Erving, that is not the law in the District of Columbia 
with respect to res ipsa loquitur. It is not necessary for 
the defendant to present any evidence for the jury to find 

for the defendant. 
357 The res ipsa loquitur of Sweeney vs. Ervine 
warrants but does not compel an inference and it 
is not necessary for defendant to present any evidence 
and the jury can still hold that there was no negligence on 
the part of the defendant. 

The Court: What modification do you suggest? 

Mr. Jones: Well, I suggest that that whole thing is 
wrong. Your own instruction given the other day was 
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much more in keeping with Sweeney vs. Erving, but you 
have got to take that out ‘‘if there is no other evidence 
sufficient to overthrow it’’— 


& * * * * * * * * & 


360 You must accept it and unless the defendant over- 

rides it with evidence it is to be a verdict for the 
plaintiff. In substance that is what the prayer is and 
that prayer, I submit, your Honor, is wrong and contrary 
to Sweeney vs. Erving and the other cases in the District 
of Columbia on res ipsa loquitur such as Martin vs. 
United States. 


366  #Mr. Jones: But res ipsa loquitur does not compel 

the inference. It is not a presumption of negligence. 
If there is no other evidence to offer over it or the in- 
ference preponderates—it is not incumbent upon the 
defendant to rebut the inference. 


& & cc ® * * * * ae * 


367 Mr. Jones: Well, I have made my objection. 

Another thing, this instruction does not add the 
words, ‘‘the legal presumption is that reasonable care was 
used by the defendant’? which appears in Martin vs. 
United States. 


369 Mr. Jones: I don’t want the Court to think I 

want that. What I am trying to say is this, sir. 
When you instruct on res ipsa loquitur and you say it 
warrants an inference, it seems to me that there also should 
be stated that the inference is not compelling. In other 
words, the jury is not compelled to accept the inference. 


Mr. Jones: Of course, I am not asking for anything like 
that but I am trying to say that when you instruct 

370 them on res ipsa loquitur and fully explain the 
doctrine you have to say it gives rise to an inference 
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of negligence which the jury is not compelled to accept. 
In other words, the inference is not compelled to be 
accepted by the jury and you don’t have that in there. 


Mr. Jones: Well, I make that point. And also I 

state that there should be something put in there 

that the legal presumption is that reasonable care was 
exercised by the defendant in this res ipsa instruction. 


The Court: Let’s get this straightened out, if 

you don’t mind. ‘‘Inference is a form of evidence’’. 

Now, it will read this way. ‘‘You are instructed as a 

matter of law that if you find by a fair preponderance of 
the evidence’’, and so forth. 

‘¢And then there arises an inference that the proximate 
cause of the injury was some negligent conduct on the 
part of the defendant railroad. That inference is a form 
of evidence, and if in considering that inference as a form 
of evidence you find that negligence on the part of defend- 
ant has been established and if there is no other evidence 
sufficient to overcome’’. 

Do you object to that? 

Mr. Jones: I do for the same reason, because I 
375 ‘think it is compelling the inference. Now, I would 
also like to say that you do not have in there about 

the legal presumption, not being evidence— 

Mr. Willcher: There is no such presumption. 

Mr. Jones: And also again I repeat, I object to a res 
ipsa loquitur instruction at all, and I use as my authority 
now the case of Smith vs. Pennsylvania Central Airlines 
Corporation, 76 F’. Sup. 940, in which Judge Holtzoff states 
that the application of the rule of res ipsa is substantive 
law in torts. 

In the State of Virginia there is no res ipsa loquitur in 
this type of an accident to a passenger on a train. 


=e s e * & * & * * 
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385 Excerpt from the Court’s Charge to the Jury 


You are instructed, however, that in cases of this 
character where the doctrine of res ipsa loquitur is in- 
voked by the plaintiff the burden of proving negligence 
nevertheless remains upon the plaintiff. Should you find 
that the facts in this case justify the application of the 
doctrine of res ipsa loquitur you must further decide from 
a consideration of all the evidence whether the plaintiff 
has satisfied the burden that the defendant was actually 
guilty of negligence. 

At the time of the accident in question the defendant 
railroad company was a common carrier operating a rail- 
road passenger train on which the plaintiff was a pas- 
senger for hire. As a common carrier the defendant rail- 
road company was required by law to use the highest 
degree of care for the safe carrying of plaintiff as a 
passenger. This highest degree of care which the law 
places upon a common carrier does not make the common 
carrier an insurer of the passengers’ safety but it 

does require that the common carrier shall exercise 
386 extraordinary vigilance for the purpose of protect- 
ing its passengers against injury and for the safe 
carriage of its passengers. Proof of even slight negligence 
establishes liability for resulting injuries to a passenger. 

You, the jury, are instructed that the defendant, a 
common carrier by railroad, is not an insurer of the safety 
of its passengers and that plaintiff, as a passenger on 
defendant’s train, assumed all the risks ordinarily in- 
cidental to the operation of the train without negligence, 
and if you believe from the evidence that the plaintiff 
lost her balance and was thereby thrown to the floor be- 
eause of lurches or jerks or other motions of the train 
which were ordinarily incidental to and reasonably 
necessary in the operation of the train without negligence, 
then the defendant railroad is not liable for the injury 
sustained by the plaintiff and you should return a verdict 
in favor of the defendant railroad company. 





4. 
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You are instructed as a matter of law that if you find 
by a fair preponderance of the evidence that the plaintiff 
was injured as a result of an unusual or extraordinary 
lurch or jerk of the train, then there arises an inference 
that the proximate cause of the injury was some negligent 
conduct on the part of the railroad company. 

That inference is a form of evidence and if in consider- 

ing that inference as a form of evidence you find 
387 that negligence on the part of defendant has been 

established and if there is no other evidence sufficient 
to overthrow it or if the inference and supporting evidence 
preponderates over contrary evidence it warrants a verdict 
for the plaintiff. 

Therefore, you should weigh any evidence tending to 
overcome that inference bearing in mind that it is the duty 
of the defendant to rebut the inference by showing that it 
did, in fact, exercise the highest degree of care within 
human foresight or that the accident occurred without 
being proximately caused by any failure of duty on its 
part. 

If you find that the plaintiff was injured as a result of 
the negligence of defendant railroad company then your 
verdict shall be for the plaintiff. 

You, the jury, are instructed that negligence cannot 
be predicated upon the swaying and lurching movements 
of a railroad car which necessarily attend the proper and 
careful operation of fast passenger trains because such 
movements are risks which the passenger assumes. There- 
fore, unless you, the jury, believe from all the evidence and 
by a preponderance thereof that on the train on which 
the plaintiff was a passenger on June 21, 1954, there was 
an unusual or an extraordinary lurch or jerk which threw 
the plaintiff to the floor you, the jury, should find for the 
defendant. 

The jury is instructed that even though you find that 

the plaintiff was injured as a result of a jerk or 
388 lurch of the train upon which she was a passenger 
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your verdict must be in favor of the defendant rail- 
road company if you also find from a preponderance of 
the evidence that the train was in good operating condition 
and operated by skillful personnel over a roadbed and 
tracks that were in good condition and that there was no 
more jerking or lurching of the train than is ordinary and 
usual and necessarily takes place in the operation of a 
train. 

If your verdict is in favor of the plaintiff then it is your 
duty to award to the plaintiff such sum as will fairly and 
reasonably compensate her for all the damage suffered 
by her which proximately resulted from the negligence of 
the defendant. If your verdict is in favor of plaintiff you 
will consider in fixing the amount of the award the elements 
of damage I am now about to mention: The reasonable 
value to the plaintiff for all examinations, attention and 
care by physicians and surgeons reasonably required and 
actually given in the treatment of said plaintiff, and for 
such examination, attention and care as is reasonably 
certain to be required to be given in her future treatment, 
if any, and include in such care x-ray pictures reasonably 
necessary. 


5 * ® * * e e e * ca 


389 Further, in the event you find for the plaintiff 

you are to compensate the plaintiff for the reason- 
able value of the time lost by plaintiff from her work and 
caused by her injuries. 

In determining this amount you should consider evidence 
of plaintiff’s earning capacity, her earnings, and the 
manner in which she ordinarily occupied her time before 
the injuries, and find what she was reasonably certain to 
have earned in the time lost had she not been injured. 

* a * * * 2 % * * & 

You have been instructed that the defendant as a common 


carrier owed plaintiff as a passenger on its conveyance 
the duty of exercising the highest degree of care for her 
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safe carriage or transportation as a passenger, and that 

if defendant failed to perform that duty it was guilty of 
negligence. 

You have been instructed further that the burden 

390 of proving negligence on the part of the defendant 

is on the plaintiff. The law does not permit you 

to guess or speculate as to negligence. If the evidence 

preponderates in favor of the party making the charge of 

negligence then that party has fulfilled the burden of proof 

and in that event your finding must be for that party on 
that issue. 

If the evidence is equally balanced on the issue of 
negligence so that it does not preponderate in favor of 
the party making the charge, then that party has failed 
to fulfill the burden of proof and in that event your finding 
must be against that party on that issue. 

To put the instruction in another way and to apply it 
specifically to this case, you are instructed as follows. If 
in this case you should find that it has been established by 
a preponderance of the evidence and under the Court’s 
instructions that the defendant was negligent and that the 
proximate cause of plaintiff’s accident was defendant’s 
negligence, then in that event a case against defendant 
would be established and your verdict should be for the 
plaintiff. 

If you should find from the evidence and under the 
Court’s instructions that defendant was not negligent, 
then in that event a case against the defendant would not 
have been established and your verdict should be for the 
defendant. 

You are instructed further that if in this case you 

should find from the evidence and under the Court’s 
391 instructions that it is just as probable that the de- 
fendant was not negligent and that the proximate 
cause of plaintiff’s accident was not negligence on the part 
of defendant as it is that the defendant was negligent 
and that the proximate cause of plaintiff’s accident was 
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| negligence on the part of the defendant, then in that event 
a case against defendant would not be established and your 
| verdict should be for the defendant. 

The burden of proof is upon the plaintiff to establish 
the elements of her damage. If your verdict is for the 
plaintiff the amount of your verdict must be based upon 
the evidence as to the plaintiff’s injuries and losses. You 
are not to award to plaintiff speculative damages; that is 
compensation which although possible is remote, con- 
jectural or speculative. 

In other words, you are to base your verdict as to 
damages, if you reach such a verdict, not upon conjecture 
_ or speculation but only as a preponderance of the evidence 
| shows that damage has actually resulted or will result in 
the future to plaintiff from the matters complained of. 


396 Before commencing your deliberations you will 
choose one of your number foreman. Whenever you 

shall have arrived at a verdict notify the Marshal where- 
upon you will be escorted back to the courtroom to return 
your verdict. 

You will now retire. 

Mr. Jones: May we come to the Bench, your Honor? 

The Court: Just a moment. Keep your seats, please. 


(At the Bench:) 


Mr. Jones: In addition to reasserting the objections made, 
I also want to object to the reference in your instruction 
from the Bench as to the amount claimed and that they 
could not give more than that. 








